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ABATEMENT. 
1, See MisNoMeER, !. 
2. See REPLEVIN, 2. 
\BBREVIATION. 
The Courts can take judicial notice of the abbreviation of a man’s given name 


without violence to the law of the land, but quere as to the family name. Fen- 


ton v. Perkins, III, 106. 
ABSENCE, 
Absence beyond the seas for seven years, without being heard from, raises the pre 


sumption of death. Lajoye v. Primm, III, 368. 


\CKNOWLEDGMENT. 
i. An acknowledgment by an endorser of a promissory note, that the debt was 
due, but that he was not bound by the laws of the country, where the note was 


made, until the remedy was exhausted against the maker, is not a waiver of 
January v. Todd, I, 404. 


notice, or of proof of presentation. 
2. See Evipence, 41—45. 
3. See PRiNcIPAL AND AGENT, 13. 
ADMINISTRATION. 
1. An action of covenant will not lie on an administrator’s bond. 
use of Gentry, v. Murphy et al., I, 79. 
An administrator, not interested in an estate further than the per centum to be 
allowed him, is a competent witness to prove a debt or demand due the intestate. 
Also, Graves et al. v. Black, I, 158. 


Clark, Gov., t 


Graves et al. v. Priest, I, 152. 

3. See REPLEVIN, 2. 

i. In cases originating in the County Court, relating to the settlement of estates, 
this Court will not re-examine the evidence, and correct errors in point of fact, 
but will only notice the errors in law, as they appear upon the record. Chou- 
teau, adm’r., v. Consone, guardian, &c., I, 249. 

5. An administrator can recover in assumpsit, for the use and occupation of the 
house of his intestate, after his death. Rector, administrator of Little, v. Ran- 


kin, I, 263. 





vi INDEX. 
ADMINISTRATION— Continued. 

6. When an administrator Jeases the property of his intestate, it is not necessary, 
in an action for the rent, to show that the premises were leased by the leave of 
the County Court. Ibid. 

7. Judgment against the administrator in the County Court, does not merge a for- 
mer judgment for the same debt, in the Circuit Court. Finley v. Caldwell, I, 364. 

8. See JupGmMents, 9—11. 

9. A note given to A. and B. as executors, etc., of R., will sustain an action brought 
by them as such executors. Rector’s ex’r. v. Langham, I, 405. 

10. In an action against an executor or administrator, on a note of the testator or 
intestate, the hand-writing need not be proved, unless the execution be denied 
under oath. Soulard et al. v. Pratte, I, 406. 

11. A suit on an administrator’s bond must be in the name of the Governor of the 
State, and not in the name of the party injured. Spear, adin’r. of ‘Thompson, v. 
Thompson, I, 413. 

12. See DEEDs, 5. 

13. A copy of the grant of letters of administration from the record, is good evi- 
dence without the original letters. Lane, adm’r., v. Clark, adm’r., I, 468. 

14. A judgment, in ordinary cases, cannot be rendered against administrators, de 
bonis propriis. Laughlin et al. » McDonald, I, 489. 

15. Where securities of an administrator pleaded his death before the time for the 
filing of the inventory, and in the same plea denied that goods, &c., had come te 
his hands—held, that the first part of the plea was not traversable. Scott & 
Rule v. Governor of Missouri, I, 490. 

16. A security is not bound for debts due by administrator before administration. 
Ibid. 

17. Damages may be assessed for a failure to make and return inventory. Ibid. 

After the expiration of eighteen months from the time of granting letters of 


¥ 
é. 
" 
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administration, or letters testamentary, an execution may issue against the real 
estate of the testator or intestate. Scott v. Whitehill & Finch, I, 494. 

19. An administrator cannot deny the execution of a writing sued on, purporting 
to have been executed by his intestate, unless it be by plea, supported by affi- 
davit, and the plaintiff is not otherwise bound to prove it. Vincent et al..r 
Pitman, adm/’r., 510. 

20. A creditor of an estate, after he obtains judgment, need not proceed to execu- 
tion and show a return thereon, before the executor or administrator and thei 
sureties are liable on his bond, if there be assets. Governor of Missouri to use, 
&e., v. Hill et al. I, 524. 

21. A creditor is not compelled to obtain an order from the Probate Court for the 
payment of his debt, before he sues on the bond of the administrator. Ibid. 
22. Money arising from the sale of real estate, is assets in the hands of an admin- 

istrator or executor, and the security is bound for it. Ibid. 

23. Executors and administrators can sell or distribute the personal estate, and pass 
a good title, and creditors must look to the responsibility of such executors 0! 
administrators. Overfield v. Bullett, 1, 537. 

24. Letters of administration cannot be granted by a deputy Clerk in his own name. 
Stewart v. Cave et al., I, 540. 

25. A judgment against an administrator is no lien on the lands of the intestate, 
although the judgment be de bonis testatoris. Scott v. Whitehill & Finch, 
I, 549. 
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ADMINISTRA TION— Continued. 

26. A creditor of an estate has not five years within which to establish a simple 
contract debt, after the death of the intestate or testator, if the claim was pre- 
viously due. Labeaume v. Hempstead, I, 554. 

27. The personal estate of the deceased, is the primary fund for the payment of 
his debts. Stokes v. O’Fallon, executor of Stokes, II, 29. 

28. Where an administrator sued in detinue as administrator, and showed property 
in the intestate, and possession and detainer by the defendant, since the death of 
the intestate, it was held that the action would not lie; the possession and de- 
tainer being against the administrator in his own right. Melton v. McDonald, 
administrator, IT, 39. 

29. See DEscENTS AND DisTRIBUTIONS, 4. 

30. The improvement of the real estate of an intestate, by the administratrix, is a 
misapplication of the funds of the estate, and the security will be liable for the 
waste committed. Byrd et al. v. Governor of Missouri to use, &c., II, 83. 

31. Under an agreement that the security will be permitted to make use of any 
equitable defence he may have, &c.—held, that evidence is admissible to show 
the increased value of the estate; for which, under the agreement, the security 
will be entitled toa credit. Ibid. 

32. An intestate’s effects are sold under an execution by a Sheriff, who, after satis- 

fying the debts, &c., has a surplus in his hands, for which the administrator gives 

a receipt, but never actually receives the money—held, that in whatever manner 

such surplus may have been applied, the administrator must account for it, and 

unless he does, his security will be liable in an action on his administration bond. 

Nor will the circumstance of the party suing being an administrator, and having 

assets of the intestate in another State, discharge the security from his liability. 

Chouteau v. Hill & Keese, IT, 143. 

See Evipence, 63—69, 

If letters of administration purport to be granted by proper authority, and are 
in due form and sealed with the office seal of the County Court, they will be 
good without the signature of the Clerk, until set aside for want of formality. 
Post v. Caulk, HI, 26. 

35. An administration bond being joint and several, may be put in suit by any per- 
son aggrieved, against any one or all of the obligors; and the security may be 
sued as soon as the principal commits a breach of the condition, and before con- 
viction of the principal either by judgment or verdict. Devoe, guardian, v. 
Pitman, IIT, 127. 

36. A breach setting out a failure to make annual, and a failure to make final set- 
tlement, is well assigned. J bid. 

37. Permission from the Court to an administrator “ to retain in his possession the 
money of minors, paying lawful interest therefor,” in pursuance of the act Jan. 
2ist, 1815, does not cancel the obligation to make annual and final settlement, o1 
interfere with the power or duty of the security to compel him to do so, after the 
expiration of the time for which the money was loaned. id. 

A. became the security of B. in an administration bond. Afterwards a law 


vas passed authorizing administrators, by leave of Court, to retain in their pos- 


ession the money of minors, paying lawful interest therefor. B. obtained leave 
i pursuance of this act, to retain money due the estate on which he had admin- 
stered. During the time the Court allowed him to retain it, B. became insolvent 
ind wasted the money. Ina suit against A., the surety, to recover the amount, 
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ADMINISTRATION— Continued. 
he was allowed to prove that his principal had wasted the money during the time 
for which it had been loaned him by the Court. Devoe, guardian, v. Pitman, 
IIT, 139. 7 

39. When a guardian put an administrator’s bond in suit for his own use, he was 
allowed to recover only costs paid by himself; to recover the portion due his 
ward, it was held necessary to put the bond in suit for their use. Ibid. 

40. See ASSIGNMENTS, 7. 

41. A bond executed to a person as administrator, is an admission of his represen- 
tative character, and the obligor cannot afterwards deny the obligee is adminis- 
trator. Jones & Jones v. Snedecor, administrator, III, 275. 

42, An administrator’s bond executed in 1813, under the Territorial government, to 
the Judge of Probate, must (in 1830) be sued on in the name of the State of 
Missouri, she, by virtue of the act of 1825, concerning executors and adminis- 
trators, being the successor in office for this purpose to the Judge of Probate 
within the meaning of the 4th section of the schedule to the State Constitution. 
Governor of Missouri, &c., v. Hays et al., II, 305. 

43. A prior and subsequent administrator of the same estate cannot be sued jointly 
on their separate bonds. J bid. 


44. An administrator, by statute, is made a competent witness with regard to all 
facts which occurred before his administration commenced. Singleton, to use 
of Gibbs, v. Mann, adm’r, III, 326. 

45. The property of every person who dies in this State, whether citizen or stran- 
ger, is subject to the course of administration provided by our statutes, and is 


regarded as in the custody of the law, for the benefit of all persons interested. 
Bartlett, adm’r of Garrett, v. Hyde, III, 343. 

46, See WiLLs AND TESTAMENTS, 6—7. 

47. An administrator may sue under the act to simplify proceedings at law. Baily, 
adm’r, v. Ormsby, III, 398. 

18. An administrator with the will annexed may sue fora breach of covenant 
made to the testator to convey land. Laberge v. McCausland, adin’r, IIT, 401. 


ADMISSIONS. 

1, See Evipence, 36—47—5S2. 

2. Admissions made by a person, after he has parted with his interest in a bond or 
note, cannot be given in evidence in prejudice of the assignee. Cieaveland, to 
use, &c., v. Davis, II, 234. 

AFFIDAVIT. 
1, See ApreAt, I, 32. 


> 


2. An affidavit before any judicial officer of another State, authorized by the com- 
mon law and the practice of the Courts to administer oaths, is good in this 
State, for the purpose of holding to bail, or of granting an attachment ; and the 
official character of such officer is sufficiently proved by the certificate of the 
Clerk, under the seal of the Court. Hays v. Bouthalier, I, 246. 


3. See ATTACHMENT, 7—14. 
. See CONTINUANCE, 5. 
See DEFAULT, 4. 


}. See Bonps anD Notes, 38. 
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AGREEMENT. 

1. The intention of parties, which is not communicated to either the one or the 
other, forms no agreement, although they may correspond. Coleman v. Ro- 
berts, I, 68. 

2, See Contracts, 2—4—5—7. 

3, An agreement between a husband (without consent of his wife) and other 
heirs, to bring into hotch pot all they had respectively received by way of ad- 
svancement in the life time of their testator, will not divest the wife of her estate 
in the land. Chouteau et al. v. Paul et al., III, 186. 

1, An agreement purporting to be made by A., signed by him, but wherein he 
styles himself the agent of B., is the agreement of A. himself, and not the agree- 
ment of B. Ibid. 


AMENDMENT. 
1. Mistakes and misprision of the Clerk of a Court may be amended at any time. 
Hanly v. Dewes, I, 15. 
2. A judgment may, as to matters of form, be amended at any time. Hickman v. 
Barnes, I, 110. 
3, Leave to amend pleadings may be given after a demurrer is sustained. Davis v. 
Burnes et al., I, 189. 
1. See Practice, 38. 
5. A plaintiff to a suit may amend his surname, aftér service of the writ, and then 
take judgment by default. Boisse v. Langham, I, 407. 
6, An amendment cannot be made by endorsing the alteration on the deciaration. 
Ibid. 
After a motion to set aside a judgment by default, it is too late to move for leave 
to amend the Sheriff’s return to the writ. Maulsby v. Farr, III, 308. 
s. An insufficient affidavit, in attachment before a Justice of the Peace, may be 
amended in the Circuit Court, upon application to file a sufficient one. Hack- 
ney v. Williams, ITT, 320. 


APPEAL. 

|. In appeals taken from the Circuit Courts, the affidavits and recognizances may 
be made and acknowledged by agents. Ober v. Pratte. Bird v. Cromwell, 
I, 10. 

2. An appeal does not lie on a decree of the Circuit Court dissolving an injunc- 
tion, such decree not being final. ‘Tanner v. Irwin & Cottle, I, 47. 

3. See Writs oF Error, 9. 

1, In suits before a Justice of the Peace wherein the demand exceeds twenty dol- 
lars, either party has aright to appeal. Sipp v. St. Louis Circuit Court, I, 253, 

). See Justices’ Courts, 3—4. 

‘. Before an appeal from a County to a Circuit Court can be taken, bond, with 
sufficient security, to be approved of by the Court, must be given. Byrne v. 
Thompson, adm’r., I, 315. 

7. Where there are several defendants in a suit before a Justice of the Peace, and 
an appeal is taken by one, judgment cannot be rendered for those who did not 
join in the appeal. Where all the defendants will not join in the appeal, the 
one appealing must summon the others, and sever from them. Perry v. Block 
et al., I, 342. 

x. On an appeal from a Justice of the Peace, where the appeal was prayed for on 
the day of trial, but not taken, and 10 bond not entered into within the twenty 





x INDEX. 


APPEAL— Continued. 
days required by law, the Circuit Court cannot hear evidence as to the reason 
why the appeal was not taken in proper time, but must dismiss the appeal. 
James, to use of Stewart, v. Robinson, I, 425. 

9. Where an appeal from a Justice of the Peace is prayed for by one of two de- 
fendants, but the recognizance is entered into by both, the appeal is well taken. 
Sargent v. Sharp et al., I, 429. 

10. When a Justice signs his name to an appeal bond, in the character of Justice, 
it is not necessary that the words “test” or “ witness,” should be prefixed. 
Ibid. 

11. A motion by appellee to dismiss the appeal for an informality in the appeal 
bond, is a waiver of notice of the appeal. Rector etal. v. St. Louis Circuit 
Court, I, 433. 

i2. On an appeal, the record must be brought up ten days before the sitting of the 

Court, otherwise the cause will be dismissed, or the judgment affirmed, unless 

a good excuse is made. Byrne, ex’r., v. Rodney, ex’r., I, 531. 

13. In cases originating before Justices of the Peace, appeals cannot be taken t 
the Supreme Court, but a writ of error lies. Clinton v. Dugal, I, 547. 

14. A notice onthe day of the trial of a cause, before a Justice of the Peace, by 
one of the parties in the trial, that he intended at a subsequent day to take an 
appeal—held. not to be a sufficient notice of such appeal. Hempstead v. Darby, 
IT, 23. 

15. Where a trial was had and judgment given, before a Justice of the Peace, on 
the 27th December, at which time the defendant prayed an appeal, but did not 
enter into a recognizance until the 5th January following—held, that the party 
appealing should have notified the opposite party, in writing, of said appeal 
Cochran v. Bird, I, 113. 

16. An appeal from a Justice of the Peace, ona judgment by wil dicit, is good 
Without a motion for a new trial. Thompson v. Curtis, LI, 169. 

17. After an appeal is dismissed, the Court cannot render judgment for the debt, 
&e. Ibid. 

18. An appeal from a judgment by nil dicit, rendered by a Justice of the Peace, is 
sustainable without a motion and refusal to set aside the judgment. ‘Thompson 
v. Curtis, II, 188. 


19. Consent to appear and submit to the judgment of the Court, waives all objec- 


tion to want of form or regularity in an appeal from an inferior Court. County 
of Boone v. Corlew, IIT, 10. 

20. The Cireuit Court can exercise appellate power on appeals regularly taken from 
the County Court. bid. 

21. When parties in the County Court consent to an appeal to the Circuit Court 
for the opinion of the Circuit Court upon the law arising from the facts of the 
case, in such case the power of the Circuit Court is precisely what it would be 
in a cause carried up in due form of law, and in such case the Circuit Court may 
enter into the trial de novo. Ibid. 

22. An appeal taken within ten days after the Justice of the Peace gave judgment, 
will not be good, unless it be also within ten days after the return of the verdict. 
Rutherford v. Wim, III, 12. 

23. An appeal will lie in an action to recover a penalty for a breach of the law con- 
cerning roads and highways. Pearce v. Myers, III, 23. 
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APPEAL—Continued. 

24. If it appear from the record, that an appeal was taken from a Justice on the 
25th, the day of trial, and that the appeal bond was dated the 26th, through 
neglect or mistake, this will not be sufficient ground for dismissing the appeal. 
Ibid. 

25. By dismissing an appeal from a Justice of the Peace, the Circuit Court divests 
itself of all power to reverse the judgment of the Justice. The judgment of the 
Justice remains in full force after such dismissal. Barnes v. Holland, III, 34. 

26, When an appeal from a Justice of the Peace is not taken on the day of trial, 
the other party is entitled to notice. Hayton v. Hope, III, 39. 

27. Reading the notice of an appeal in the presence of the appellee, is not a suffi- 
cient service; it must be given in writing. Newberry v. Melton, III, 87. 

28, The notice of an appeal from a Justice of the Peace, served after the lapse of 
a term of the Circuit Court at which the cause might have been tried, but ten 
days before the term at which the cause was actually tried, is insufficient. I bid. 

29, A notice of appeal, not objectionable in the language, given by an agent, and 
assigned “William Runkle by Wm. K. Vanarsdale,” is good. Runkle v. Hagan, 
III, 169. 

30. It is error to dismiss an appeal from a Justice, and then to reverse his judg- 
ment. Ibid. 

31. Any person who has an interest in the matter,and feels himself aggrieved, may 
appeal; but if his interest be not direct, it must be made apparent on the record ; 
and if he does not make it clear that he is interested, but leaves it doubtful, the 
Court will decide against him. Zumwalt v. Zumwalt, IIT, 192. 

32. Where a party neglected to make the necessary affidavit before taking an ap- 
peal, it is no excuse that he was not aware of the existence of the Jaw at the 
time of taking the appeal; the act requiring the affidavit having been recently 
passed, and not yet published. All persons are bound to know the law. ‘Town- 
send v. Finley, II, 205, 

33. An affidavit is essential to give to the Circuit Court jurisdiction of an appeal 
from a Justice’s Court. Myers v. Woolfolk, III, 246. 

34. Where it appears that there is an appeal from the Justice’s Court, regularly in 

the Circuit Court, the Court must try it, unless there was no legal cause before 

the Justice. J bid. 

35. Notice of an appeal from a Justice’s Court must be in writing. Tiffin v. Mil- 
lington, II, 295. 

36. The Constable is not an officer authorized by law to serve process of the Cir- 
cuit Courts, and consequently has no authority by virtue of his office to serve and 
return a notice of an appeal, without an affidavit of the facts relating to the ser- 
vice. Ibid. 

37. Notice of an appeal must describe the cause. Ibid. 


APPEARANCE. 
1. See APPEAL, 11—19. 


2. An appearance and defence waives an imperfect return of the service of a sum- 
mons. Bartlett v. McDaniel, III, 40. 

3. Appearance to an action, and defence in such action, will not cure a material 
defect in the declaration. Ibid. 


4. The want of a statement of the cause of action before a Justice of the Peace, 
will not be cured by appearance and defence. 





xii INDEX. 
APPEARANCE—Continued. 
5. See PRINCIPAL AND AGENT, 13. 
6. Appearance in a cause waives defects inthesummons. Barnett et al. v. Lynch 
III, 261. 
ARBITRATION. 
Mistakes of arbitrators, as to the mode of their appointment, will not vitiate the 
award. Magoon et al. v. Whiting, I, 438. 
ASSETS. 
1. See ADMINISTRATION, 20—32. 
2. Money arising from the sale of real estate, is assets in the hands of an adminis- 
trator or executor, and the securities are bound for it. Gov. of Mo., to use, &c., 
v. Hill et al., I, 524. 


ASSIGNMENTS. 

i. An endorsement of a bond, ia blank, must be filled up at or before trial, other- 
wise it is no evidence of an assignment. Wiggins v. Rector’s ex., I, 338. 

2. Money due on a verbal contract is not assignable under our statute. Chauvin 
v. Laberge, I, 396. 

3. See JUDGMENT, 14—15. 

i. In an action on a note, it is a good plea, that it was assigned to a third person 
before the commencement of the suit. The suit must be brought in the name o! 
the assignee. Thomas, to use of Deane, v. Wash, et al., I, 475. 

3. In an action on an assigned note, the plaintiff need not set out that he sues in 
the character of assignee. Alexander v. Hayden, H, 171. 

t. A note given for the payment of a certain sum in work, is not assignable 
Bothick’s adm’rs. v. Purdy, UL, 60. 

7. A. and B. held a joint lien on a tract of land. B. assigned his part to C. on a 
piece of paper separate and distinct from the instrument by which the debt was 
secured. B. afterwards died, and A. administered on his estate. It was held, 
that A., as such administrator, was not bound to take notice of the assignment 
of B., his intestate, to C. Simonds v. Pettibone, adm’r. of Pettibone, LI, 233. 

8. See ADMIsSLONS, 2. 

9, See Bonps AND NoTEs, 35—36. - 

10. If one of the makers of a joint note reside in the State of New York at the 
time of making the note, the assignee cannot maintain his action against the as- 
signor before he sues the makers, unless he show that the suit would have been 
unavailing against the maker residing in New York. Myers v. Miller, III, 402. 


ASSUMPSIT. 

i. In an action of trespass on the case, in assumpsit, where there is a count on a 
special agreement, that work shall he done in a certain way, be completed ata 
particular time, and be paid for in property at a specified price, a count for work 
and labor done, and on an account stated, if the agreement offered in evidence 
varies from the one declared on, the party cannot recover on the other counts, 
although it appears from the evidence that the work was not done at the time, 
nor in the manner agreed upon; but otherwise, if there had been a count on a 
quantum meruit or quantum valebant. Labeaume v. Hill & Keese I, 32. 


2. And when the plaintiffs produced a covenant for work to be done in a.particular 
manner, to be completed by a certain day, and to be paid for in property at a 
fixed price—held, that parol evidence might be given of the work done,.and that. 
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ASSUMPSIT—Continued. 


the party might recover on a quantum meruit or quantum valebant, if it appeared 
that the work was not done according to the time contracted for. Ibid. 

3. See Practice, 5—58. 

4. In an action of assumpsit, for raising and taking care of defendant’s child, when 
there was some evidence to show an agreement between the parties, that the 
services were gratuitously rendered, it is error to instruct the jury that defend- 
ant is liable, unless he show a positive agreement, that the services were a gra- 
tuity. Coleman v. Roberts, I, 68. 

). The intention of parties, which is not communicated to either the one or the 
other, forms no agreement, although they may correspond. Ibid. 

6, An agent of the United States cannot maintain an action of assumpsit in his own 
name, where the interest in question isin the U. States. White v. Bennett, I, 71. 


7. See ADMINISTRATION, 5 


’. When the property of A. comes into the possession of B., who converts the. 


same to his own use, A. may waive the fort and bring assumpsit. Floyd v. Wi- 
ley, I, 305. 

Y, See Former Recovery, 1. 

10. In an action of assumpsit on a promissory note, and non-assumpsit pleaded, the 
plaintiff cannot recover unless he produce the note 5. and when the execution of 
the note is not denied by plea, under oath, the effect of the statute is only to ex- 
onerate the plaintiff from the proof of the execution. Labeaume v. Labeaume, 
1, 345. 

11. Where a judgment, in an action of assumpsit, is for a greater sum than the 
damages claimed, it is error. And in such acase the defendant in error may 
remit the excess in the Supreme Court. Johnson v. Robinson, I, 439. 

12. A party may waive the tort and sustain assumpsit, without showing any privity 
between the parties. Floyd v. Wiley, I, 458. 

13. Evidence of money loaned cannot be received to support a count for money 
had and received. Bank of Mo. v. Scott, I, 533. 

14. An admission by A. that B. had lifted a note for him, is evidence under a count 
for money laid out and expended, &c. Graves, adm’r., v. Beard et al., I, 535. 
15. An action of assumpsit for money had and received, will lie to recover money 
paid upon a contract for the conveyance of land, where the other contracting 
party refuses to comply with his contract, or is unable so to do, or where the con- 
tract has been rescinded ;, but where the plaintiff declares specially upon the ina- 
bility of the defendant to make a good conveyance, the nature and extent of the 

inability must be set forth. Philipson, to use, &c.,v. ex’r. of Bates, II, 95. 

16. See CovENANT, 21—22. 

\7. In an action of indebitatus assumpsit for goods sold and delivered, there must 
be proof of a sale expressed or implied. Johnson v. Strader et al., III, 254. 

18. When there is a special contract subsisting and in force, the plaintiff cannot 
waive it and recover in indebitatus assumpsit. Ibid. 

19. Where trover will lie, assumpsit will aiso, if the plaintiff chooses to waive the 
tort. Ibid. 

20. In an action of assumpsit for goods sold and delivered, the testimony showed 
goods sold to the amount of $130 only, and the receipt of considerable sums of 
money by the defendant from the plaintiff; the verdict was for $230; held, that 
a new trial shouid have been granted, as there was no count in the declaration to» 
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ASSUMPSIT— Continued. 
which the evidence for money received was applicable. Baldridge v. Bryan, 
IIT, 263. 

21. If a person takes advantage of the absence of the owner of a tenement, takes 
possession of the same by trespass ; or in other words, gets peaceably in posses- 
sion and holds over by force, and underlets and receives the money of the sub- 
lessee ;, the owner cannot maintain assumpsit against him for money had and 
received. O’Fallon, adm’r., v. Boismenu, III, 286. 

22. Wherever money has been received, which in equity and good conscience be- 
longs to another, it may be recovered in an action for money had and re- 
ceived. Ibid. 

23. To support an action for use and occupation, the plaintiff must prove that the 
defendant occupied under his permission, or some person under whom he claims ; 
a stranger cannot try his title in this form of action: a demise expressed or im- 
plied must be proved. J bid. 

TTORNEYsS. 

1. See Circuit ATTORNEYS. 

2. Circuit Courts have no power to suspend Attorneys for any definite time; and 
can order suspensions only where, in the opinion of the Court, the name of the 
Attorney should be stricken from the roll. Strother v. the State, I, 432. 

An Attorney is not liable, unless his client informs him of the nature of hia 
defence. Benton v. Craig, II, 160. 

If money be paid to an Attorney for professional services, to be performed at a 
future day, the right of action to recover back the money accrues from the time 
he neglects or refuses to perform the services. Ibid. 

See INFANTS. 

In an order made to suspend from practice an Attorney of a Court, the cause 
of suspension must be in the order itself, and the order must alledge the precise 
cause for which the suspension is made. The State v. Watkins, III, 337. 

An Attorney cannot be suspended or stricken from the roll upon its being 
“proven to the ( ircuit Court that he had passed counterfeit notes, knowing them 
to be counterfeit ; and that being indicted therefor and confined in the commor 
jail, he made his escape therefrom.” The State v. Foreman, III, 412. F 

ATTACHMENTS. 

1. The interest of a joint obligee may be attached for his individual debt, in th 
hands of the obligor; but no more than his share can be so attached. Miller & 
Irvine v. Richardson, I, 221. 

2, It is the duty of the Sheriff to return the names of the persons in whose pres- 


ence he attached the property and summoned the garnishee, otherwise there is 


no legal service of the attachment, and the garnishee is not bound to appear and 


answer. Cabeen v. Douglass, I, 239. 

3. An affidavit before any judicial officer of another State, authorized by the com- 
mon law and practice of the Courts, to administer oaths, is good in this State 
for the purpose of holding to bail, or of granting anattachmeit. Hays v. Bouth- 
alier, I, 246. 

4. The official character of the officer is sufficiently proved by the certificate of 
the Clerk, under the seal of the Court. Ibid. 

5, A description precise as to quantity, and as particular as to location and boun 
dary as deeds generally are, is sufficient in the Sheriff's return of property, upor 
which he had levied an attachment. bid. 
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\TTACHMENTS—Continued. 

6. In a bond given by the plaintiff in attachment, prior to the sale, conditioned 
for the return of the property condemned and sold, or the value thereof, the 
words “goods and chattels,” will be taken to include lands. Ibid. 

7. An affidavit, that the defendant is not a resident of this State, so that process 
cannot be served upon him, is not sufficient to authorize an attachment. Lane 
v. Fellows, I, 251. 

8. A writ of error does not lie from a decision of a court dissolving an attach- 
ment. Ibid. 

4. A judgment in rem. obtained in another State, on attachment, cannot sustain an 
action in the Courts of this State. Chamberlin v. Faris, et. al., I, 367. 

10. When a motion is made to dissolve an attachment, and overruled, no advat- 
tage can be taken of the error, after a plea has been filed. Schlatter v. Hunt, 
1, 463. 

11. Money recovered by judgment and execution, in an attachment case in the 
State of Pennsylvania, may be recovered back, in an action for money had and 
received in this State. Ibid. 

12. A levy of an attachment on property, generally, without saying whose pro- 
perty—held to be bad ; and a garnishee summoned, without any further levy, is 
not bound to appear. Anderson v. Scott, II, 15. 

i3. Under a proceeding by attachment, the plaintiff may dispense with bail, on 
the appearance of defendant. McNair, et. al. v. Lane, II, 48. 

i4. Where a judgment is rendered in a suit by attachment, on an affidavit not war- 
ranted by the statute, the judgment will be set aside for irregularity, even afte: 
the lapse of several years.. Alexander v. Hayden, U, 187. 

\5. It is not error to give judgment against a garnishee for more than the amount 
of the plaintiff’s judgment against the defendant. Scott & Rule v. Hill, et. al., 
IIT, 64. 

16. A promissory note made payable to order is such property as can be attached. 
But to entitle the plaintiff to a judgment against the garnishee, in such case, he 
should first prove that the defendant was still the holder of the note. Ibid. 

17. If a defendant in attachment executes a bond, conditioned as the 2d section of 
the act amendatory of the law concerning attachments, passed January 17th, 
1831, directs, he thereby waives all objections to the attachment and proceed- 
ings under it, and the cause stands as though it had been commenced by an o1 
dinary summons. Payne v. Snell, ITI, 289. 

18. A return to an attachment, not stating on what property in the hands of the 
rarnishee the writ was levied, is too defective to warrant a judgment by default 
against the garnishee. Maulsby v. Farr, IT, 308. 

19. If by a writ of attachment, the Sheriff is not required to summon any garni- 
shee in particular, but he does so, he must in his return show what property o! 
the defendant’s he found in the possession of the garnishee, in order to justify 
the act of summoning him to appearand answer. Ibid. 

). An insufficient affidavit made for a writ of attachment before a justice of the 
peace, may be amended in the Circuit Court, upon application to file a legal and 
sufficient one. Hackney v. Williams, ITI, 320. 

21. In proceeding by attachment, the affidavit required by our statute, may be 
made before a Justice of the Peace of another State. In such case the official 
character of the Justice sufficiently appears, by the certificate of the Clerk of 
the County Court where he resides, that he was then an acting Justice 
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ATTACHMENTS— Continued. 
duly commissioned, &c., and the certificate of two of the Commissioners 
of the same Court, that the person making the certificate is Clerk, and that his 
official acts are entitled to due faith and credit. Posey v. Buckner, III, 413. 

22. A non-resident may sue out an attachment in this State against a non-resident. 
Ibid. 

23. In an attachment where the defendant demurs, the demurrer must be disposed 
of before judgment can be given against the defendant. If not disposed of, it 
is error. Ibid. 

AUCTIONEERS. 

An Auctioneer, in the City of St. Louis, is required to obtain a license from the 

State, as well as from the corporation of that city. Simpson v. Savage, I, 255. 
AUTHENTICATION. 

1. In authenticating records, the certificate of a presiding Judge of a Court that 
he himself is the presiding Judge, is good evidence of the fact. Hutchison v. 
Partrick, III, 48. 

2. A certificate by a Judge of another State, authenticating a record under the act 

of Congress, in these words, “I certify that the certificate of the Clerk is in 
due form of law,” is sufficient. Blair v. Caldwell, III, 249. 
AVERMENTS. 

See PLEADING, 6—25—39—47 —48—50. 
AWARD. 

See ARBITRATION, 1. 
BAIL. 

1. See AFFIDAVIT, 2. 

2. Bail can surrender the principal at any time before scire facias, returned execu- 

ted. Hood & Oliver v. Creath & Cross, I, 414. 

BAIL BONDS. 

1. Anaction of debt lies ona bail bond given to the Sheriff, and suit on such bond 
is properly brought in the name of the Sheriff. Palmer, to use of Atchison v. 
Moore, I, 123. 

2. A-scire fucias lies on a bailbond. Howell v. March, I, 128. . 

3. In anaction on a bail bond, by scire facias, the prayer should be for the specific 
sum mentioned in the bond. Ibid. 

. A bail bond may be assigned by the Sheriff to the party in interest, or suit may 
be brought in the name of the Sheriff to the use of the party interested. bid. 

5. Scire fucias, on a bail bond, should be inthe name of the Sheriff, unless 
the bond has been assigned by the Sheriff to the plaintiff: or it may be 
brought in the name of the Sheriff, to the use of the party in interest. Priest 
& Frick v. Whitelow, I, 185. 

6. See PLEADING, 37. 

7. A suit cannot be maintained on a bail bond taken by a Sheriff in a criminal case, 
as the Sheriff has no power to admit to bail in such cases. The State v. Wal- 
ker & Emmons, I, 389. 

. In an action on a recognizance of bail, an issue found that the principal, before 
the return of any execution in the case, and while an execution was in the hands 
of the Sheriff, offered, and was going to surrender himself in discharge of his 
bail, but the plaintiff, in order to charge the bail, fraudulently prevented the 
principal from thus surrendering himself, is immaterial. Easton v. Collier, I, 430. 
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BAIL BONDS—Continued. 

9. An action on a bail bond is not local, but may be brought in any county where 
the bail may reside. Ibid. 

10. In an action on recognizance of bail, the principal cannot be surrendered in 
discharge of his bail, after the return of the writ in such action ; and, after judg- 
ment, a stay of proceedings, for account of the surrender, is improper. Par- 
mer, to use, &c. v. Moore, I, 506. 


BAILMENTS. 

1. If A. undertakes to keep the horse of B. for pay, and keeps him according to 
the request of B., and the horse escapes, without any negligence on the part of 
A., he is not liable. Owens v. Geiger, II, 35. 

2. Where notes are pledged to indemnify the pledgee against a debt for which he is 
the security of the pledger, when the debt falls due, the pledgee may lawfully 
apply the property in discharge of the debt. Vest v. Green, IIT, 158. 

3. For losses or injuries to property, arising from the neglect of the bailee, a spe- 
cial action, and not trover, must be brought. Johnson v. Strader, et. al., III, 254. 

1, In case of a pledge, when no time is mentioned, the pledger has his lifetime to 


redeem in, on the condition that the pawnee may hasten the time by request; 
and should the pawnor, after request, not redeem in reasonable time, the pawnee 
may sell the pledge and get his money. Perry, ex. v. Craig, III, 360. 
BANK OF MISSOURI. > 
1. The act of the Territorial Legislature, (January 31, 1817,) incorporating the 
Bank of Missouri, is a public law, although not signed by the President of the 
Legislative Council. Douglass v. Bank of Missouri, I, 20. 


. The Bank of Missouri could take endorsements of promissory notes: Bank of 
Missouriv. Price, I, 40. 

. In proceedings against the Bank of Missouri, “in a summary way,” the parties 
have a right to a trial by jury. Bank of Missouri v. Anderson, I, 174. 

BANK OF EDWARDSVILLE. 

1. The Bank of Edwardsville may maintain suits in the Courts of this State. A 
corporation, created by one government, may sue in the Courts of another.— 
Bank of Edwardsville v. Simpson, I, 129. 

2. The Bank of Edwardsville cannot, under its charter, so deal in promissory 
notes as to become the purchaser thereof. Ibid. 

3. The act of the State of Illinois, establishing a Bank at Edwardsville, does not 
give to its President and Directors the power of assigning notes made payable 
to themselves. Hamtramck v. Bank of Edwardsville, II, 137. 

BILLS OF DISCOVERY. 

. After a bill of discovery, ina suit at law, is answered, specifically denying a 
claim, it requires two witnesses, or one witness with strong corroborating cir- 
cumstances to disprove the answer. Buckner v. Armour, I, 379. 

2. When a demurrer to a bill of discovery is overruled, the bill, or so much as re- 
mains unanswered, is taken as confessed ; and the confessions of the bill are, in 
law and equity, as complete as the confessions could have been, had the bill 
been answered and every part thereof charged to exist, being expressly admit- 
ted. Nancy v. Trammel, III, 216. 

. Abill of discovery is an equitable proceeding, of which the party wishing to 
use it must seasonably avail himself; and he cannot be permitted to use it after 
the cause has been called and the jury sworn, or the cause submitted. ta.the 
Court sitting as a jury. Price v. Cannon, III, 318, 
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4. In cases of particular surprise or hardship, or newly discovered evidence, the 
remedy is by motion for a new trial, and then a bill of discovery may be proper. 
Ibid. 

BILLS OF EXCHANGE: 

1. Where a bill of exchange has been protested for non-payment, and no notice 
thereof given to the drawer, evidence of asubsequent promise to pay the bill at 
a particular time, or in a specified mode, should go to a jury as evidence of a 
waiver of notice. Pratte v, Hanly, I, 27. 


2. An endorser of a promissory note, or bill of exchange, is liable before the reme- 
dy is exhausted against the maker. Hunter v. Price, I, 39. 

3. A bill drawn, 27th November, at St. Louis, on New Orleans, at sixty days 
sight, is presented in time on the 25th February, so as to charge the payee by 
an endorsee ; and, when the bill has been kept in circulation, such a presenta- 
tion is good. Little’s adm’r v. Pratte, I, 143. 


4, An intermediate endorser is a competent witness in an action against the payee 


of a bill of exchange, he not being benefitted or injured by the event of the 

suit. Nor can the verdict be given in evidence either for or against him. Each 

must, however, depend on the circumstances thereof, and on the etlects of the 
evidence to be given in. I bid. 

5. In an action of assumpsit on a bill of exchange, the bill may be offered in evi- 
dence before proving the acceptance. Bent v. Brainard, I, 203. 

6. In an action by the payees against the drawers of a bill of exchange, .the bil! 
may be received in evidence without proving the hand-writing of the drawers. 
Holmes and Elliot v. All et al., 1, 297. 

7. See Norary Pustic, 1—2. 

8. It is not necessary that an order should state that it was drawn for value re- 
ceivec cf the drawer. Griffith v. Cotrell’s adm’r, I, 339. 

BILL OF EXCEPTIONS. 

1. Where the giving or refusal of instructions is alledged for error, the bill of ex- 
ceptions must show what instructions were given or refused. McKnight and 
Brady v. Wells, I, 14. 

2. The Supreme Court will not take notice of any errors assigned, unless the 
points are preserved ina bill of exceptions. Hammond v. Relf et al., I, 166. 

3. Where the Court gives an opinion on a point not presented by an isssue of law, 
it must be saved by by bill of exceptions, otherwise it is no part of the record. 
Butcher v. Keil et al., I, 187. 

1. The Court is not bound to signa bill of exceptions on any matter but such 
as arose on the trial, and was excepted to at the time. Davis v. Burns et al., 
I, 189. 

5. See Writs oF Error, 8. 

6. Where a bill of exceptions is doubtful and ambiguous, the Court will not in- 
tend any thing for the benefit of the party whose duty it was to make the matter 
plain. Collins v. Browner, II, 158. 

7. Previous to the Revised Statutes of 1835, a bill of exceptions did not lie ina 
criminal case. The State v. Henry, II, 178. 

8. A bill of exceptions will not be allowed in a criminal case. Mitchell v. The 
State, III, 201. 

9. The office of a bill of exceptions being to save facts that occur in the trial, it is 
neeessary that such facts be set forth in the bill, otherwise the Court above ¢an 
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BILL OF EXCEPTIONS—Continued. 
have no grounds to reverse the judgment of the Court below. Bartlett v. Dra- 
per, III, 341. 


BILLS OF SALE. 

1. An instrument of writing, as follows: “Ido give unto my nephew P., a bill 
of sale of seven negroes, (naming them,) and also, two tracts of land, &c., 
which I agreed to bequeath to said nephew if he would reside with me,” &c., 
was held to be a good bill of sale of the negroes; and the title to the negroes, 
as between the parties to this instrument, passed by its delivery. Potter v. Gra- 
tiot, survivor of Stokes, I, 261. 

2. A bill of sale made secretly, and to be kept secret, where the possession of the 
property remains with the vendor, will be deemed fraudulent and void as to 
creditors. Sibly v. Hood, III, 206. 

BOATS AND VESSELS. 

1, The law concerning ships and sea-going vessels, is not applicable to flat-boats 
and fresh water craft. The person making the contract for freight in flat-boats, 
ind not the owner of the boats, is entitled to it. Johnson v. Strader et al., 
III, 254. 

~. A joint ownership in boats cannot be inferred from the fact of a partnership in 
building them. bid. 


BUNDS AND NOTES. 

1. The maker of a promissory note, and an endorser thereof, can be sued at the 

same time, and the endorser is liable on non-payment. Hunter v. Hemp- 
stead, I, 48. 


. If a note is presented to one partner of a firm for payment, it isgood. Ibid. 
3. A holder of a promissory note may fill up blank endorsements, or strike them 
ut. Ibid. 


. See EvipENCE, 2—3—4—7—S—35—38—40—70. 


>. An action at law does not lie on a lost bond or note. Edwards and Cravens v. 
McKee, I, 86. 

6. A Court of Equity will look into the condition of a penal bond, and give it a 
construction, although a Court of Law may have previously done so. Clamor- 
ran et al. v. Guisse et al., I, 99. 

7. A bond with the condition for the payment of $6,000 in shaved deer skins, at 
10 cents per 1b., is not to be so construed as to be worth one-sixth Jess than a 
bond for cash 3 nor is the measure of damages to be the real value of the peltry 
at the time of payment. A custom must have the force of law before it is bind- 
ing. Ibid. 

. See PLEADING, 6—7—13—35—36—62. 

. Inan action by an endorsee, against the endorser of a negotiable promissory 
note, the endorser is liable before the remedy has been exhausted against the 
maker. Block v, O’Hara’s adm’r, 101. 

10. An endorsee of a promissory note may recover against the immediate endorser. 
Irvin v. Mury, I, 137. 

11. A promissory note when endorsed, was, at common law, negotiable. I bid. 

12. A bond executed by A. in the name and style of A. & Co., is the several bond 
of A., and he only is liable. Fletcher v. Vanzant, I, 139. 

13. A note made payable at no specified time, is due from date. Mason v. Pat- 
ton, I, 200. 
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BONDS AND NOTES—Continued. 

14. See Contracts, 5. 

15. Ona note made, endorsed and protested, prior to 7th January, 1822, the en- 
dorser is liable before the remedy is exhausted against the maker. Schlatter v. 
Rector’s adm’r, I, 205. 

16. See INTEREsT, 1. 

17. The alteration of the date of a note, without the consent of the endorser, will 
vitiate the note, asto him. Aubuchon v. McKnight, I, 223. 

18. See DEFAULT, 2. 

19. Suit on a promissory note by P. to L., and by the latter endorsed in blank. 
The note was left with one O. for collection, by whom it was afterwards trans- 
ferred to A., by delivery, without any authority from L. Held that A. could 
not recover against L., without showing that he paid a valuable consideration 
for the note, and, perhaps, not even then under the circumstances of this case. 
Anderson v. Long, I, 259. 

20. A sealed instrument is not a note, and cannot be sued on a3 such. Brown v. 
Lockhart, I, 289. 

21. See Former Recovery, 1. 

22. An endorsement of a bond, tn blank, must be filled up at or before the trial, 
otherwise it is no evidence of an assignment. Wiggins v. Rector’s ex., I, 338. 

23. Between the endorsee of a promissory note, and his immediate endorser, the 
consideration may be inquired into, and the endorsee can recover no more than 
the consideration which he has paid for the note. Klunk v. O’Fallon, adm’r, I, 
340. 

24. Sce ACKNOWLEDGMENT, 1. 

25. See ADMINISTRATION, 9. 

26. Where A. makes his note or due bill to B., for the payment of asum of mon- 
ey at a certain time, and the instrument contains the following words: “ that 
being the time the note signed to me on H. Hight is due, it is also observed that 
the aforesaid sum is to be paid out of the amount arising from Hight’s note, 
signed to me by said B., and I bind myself to collect the money of H. Hight as 

’—held, that the note is unconditional. James, to the use of 

Stewart, v. Robinson, I, 425. 


soon as practicable’ 
Sce GAMING, 1. : 
A bond executed by A., under his seal, but for B. and C., is the bond of A. 
only ; and such a bond cannot be received in evidence, in an action against B. 
and C. ona note. Kennerly v. Weed, I, 480. 

29. Where a person executes a bond to A. or B., both must join in a suit on the 
bond. Baily v. Thornhill, I, 510, 

30. Where a note is endorsed for the accommodation of the maker, the endorser is 
entitled to notice of its non-payment, as in other cases, otherwise he is not lia- 
ble. Bogy v. Keil, I, 532. 

31. Where a note is made by A. by B. his attorney in fact, evidence of authority 
must appear before he can be made liable. The power of attorney must be 
produced or accounted for. Bank of Missouri v. Scott, I, 533. 

32. See AssIGNMENTS, 5—6. 

33. A blank endorsement on a promissory note is no assignment until the blank 
be filled up; it is only a power to the Jawful holder to make an assignment to 
himself. Menard v. Wilkinson, III, 67. 

34, See ADMISSIONS, 2. 
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BONDS AND NOTES—Continued. 

35. A payment made to the payee of a note by the maker, after the assignment 
of the same, and before the maker had any notice of such assignment, is not 
a good defence to an action by an assignee of the note; and it is immaterial 
whether the note be due and payable or not, when it is assigned. Bates». Mar- 
tin, III, 259. 

36. It is the duty-of the maker to look after his note, and to know whether it has 
been assigned, before he paysit. Ibid. 

37. The holder of a note is prima facie the owner of it. Himes v. McKinney, 

III, 270. 

38. The statute requiring affidavit te be made upon lost notes, does not require the 
words “ by accident”? to be used. The word “lost” sufficient. Harryman .. 
v. Robertson, III, 316. He 

39. In assigned bonds, bills, and promissory notes, that the right of action may 
accrue against the assignor, due diligence necessary to be shown; or it must be 
made to appear that the institution of such suit against the maker of the note 
would have been unavailing. Harris v. Harman, III, 317. ' 

10. In such actions, itis for the jury to determine whether the plaintiff is to be ex- 
cused for not having used due diligence. bid. 

il. The possession of a bond is prima facie evidence of a right in the possessor to 
receive the money from the obligor, if he choose to pay it; and it.also gives him yo 
the power to sue for the money in the name and to the use of the obligee. Sin- 
gleton, to use of Gibbs, v. Mann, adm’r., III, 326. 

42. If one of the makers of a joint note reside in the State of New York at the 
time of making the note, the assignee cannot maintain his action against the as- 
signor before he sues the makers, unless he show that the suit would have been a 
unavailing in New York. Myers x. Miller, III, 402. hy 

CERTIFICATE. 4 
See AUTHENTICATION. 

‘ERTIORARI. a 
1. On a certiorari from a Justice of the Peace, where the proceedings are set aside , 

for irregularity, the Circuit Court cannot try the cause de novo, if the declaration 

or complaint is not sufficiently specific. Cook v. Callaway, I, 388. 2 
On certiorari froma Justice of the Peace, the proceedings cannot be set aside, 

except for irregularity. Huston’s.adm’r. v. Orr, I, 414. 

. Where a writ of certiorari is issued to a Justice of the Peace, he has the whole 
of the first day of the term of the Circuit Court to make his return. A motion, 
therefore, to dismiss the writ, on the first day, is premature. Hill ». Young, 
III, 238. 

Where the writ of certiorari and the record are in the Circuit Court, the Justice a 
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may be allowed to amend his return. bid. 
5. See ForcisteE ENTRY AND DETAINER. 










CHANCERY. a 
1. A Court of Equity will look into the condition of a penal bond, and give it a i 
construction, although a Court of law may haye previously done so. Clamor- 4 
gan & Lisa’s ex’rs. v. Guisse et al., I, 99. 4 

2. Several injuries by separate persons cannot be joined in Chancery any more than ‘y 
at law. Ibid. * 

3 See Morreaces, 1. a 
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CHANCERY— Continued. 

4. Where the appearance of a party was entered by mistake, anda judgment ren- 
dered against him, a Court of Chancery has no jurisdiction for the purposes o} 
general relief, but may enjoin the judgment untill the party can have a trial a 
law. Campbell v. Edwards, I, 231. 

5. Where A. sold to B. one-third of his interest in two tracts of land, of which 
he was joint owner with several others, and executed to B. a penal bond, bind- 
ing himself to make a good title within three years, and took in payment $1000, 
and the residue in lands and lots—held, that if title is not made within the time, 
equity will not decree a specific performance against B. for either tract, although 
A. otfered to make a good title to one, in time; but will decree, that A. refund 
to L. the money paid, with interest, and pay the value of the lands conveyed t 
A. to which B. had good title; although B. had no title to two tracts, whic 
formed more than one half of the consideration of the first sale, and knew, « 
the time of the contract, that the legal title to the lands sold by A. was in th 
United States, and to be procured. ‘The value of the lands to be paid for by 4 
to be ascertained with reference to the time of the contract, and interest to tb: 
allowed. Rector v. Price, I, 264. 

4. Time is material; and after the time specified has elapsed, equity will not de- 

cree a specific performance of a contract, unless the party seeking it can show 

that he has made proper exertions to comply with his agreement, in time ; n 

unless the other party can be put in as good a situation, as if the agreement h 

been complied with at the time specified. J bid. 

Specific performance will be decreed, where the party, by some act, has waive 

the materiality of time. Ibid. 

8. A bill, setting forth that A. made improvements on a tract of land, and sold 1 
B., and B. afterwards sold to C.; that A. afterwards fraudulently obtained a cer 
tificate for the pre-emption right, contains equity, and to dismiss it, is error 
Bird et al. ». Ward & Cravens, I, 281. 

\ bill, setting forth that A. was indebted to B., and paid him in notes that would 
not pass, and refused to take them back, when he promised to do so, presents» 
equity. The party has his remedy at law, and could sue either on his old or new 
contract. Ramsey, ex’r., v. Ellis, 1, 284. 


Equity will atford no further relief, in a case where A. sold a tract of land ¢ 
}., With a covenant of general warranty, the deed containing the words, “ grant, 
bargain, and sell”? and received part of the purchase money, and obtained a 
judginent for the balance, when he had no title to the land, than to enjoin the 
udgment until the party could prosecute his suit at law—the law affording 4 
coinplete remedy. Swain v. Brumley et al., I, 286. 
11. Ina suit in Chancery, defendants cannot be stricken out, on their own motion; 
but if improperly made parties, they must demur or plead. Lyne v. Guardian 
et al.. 1, 290. 


12, A Court of Equity will not interfere, to set aside a will, on the ground of fraud 
in making it. The party is left to his remedy at law. Ibid. 


13. Where a mortgagor, who was left in possession of slaves mortgaged, was about 
to remove thein out of the country, before the time of payment had arrived, 2 
Court of Chancery has jurisdiction to cause the property to be seized and de- 
tained. Berry & Smith v. Buckhartt, I, 296. 

14. Where a suitin Chancery was commenced against two, one of whom answered 
but the other failed to answer, and the plaintiff dismissed his bill as to the de- 
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CHANCERY—Continued. 
ment rej. fendant who had answered, and took a decree against the other—held, that in 
Irposes o} this there was no error, and the defendant, who failed to answer, must seek relief 
a trial at by a new suit in equity. Evans & Ellis v. Menefee, I, 314. 


15. Where A. had agreed to make a title to a lot to B., who afterwards became in- 
debted to C., and C, recovered judgment against B., but found no property on 
which to levy his execution, and A. conveyed the lot to the daughter of B.—held 
that under this state of facts a Court of Equity will interfere to prevent the fraud, 
and make the land subject to the payment of the judgment. Peay v. Sublet & 

although wife, I, 319. 

A. refund 16. Where the defendant fails to answer, a final decree cannot be rendered, before 

veyed t a decree nisi. Evans v. The State, I, 348. 

. A bill, setting forth that A. and B. executed their bond to S. for a sum of 

money, Which was to be paid at a certain place, and A. paid half, and received 

a verbal release from S. for the remainder ; that S. did not sue B., who was able 

to pay, and that after the death of S., and after B. had become insolvent, and 

after six or eight years had elapsed, the administrators of S. recover a judgment 
at law for the whole amount against A., contains no equity, and defendant is 

without remedy. Strong v. Hopkins, I, 376. 
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ik. Equity will not relieve from a judgment recovered against A. upon a note exe- 


cuted to B., where A.’s defence is, that from thesimilarity of names, he thought 
it the same note he had executed to C., and that the consideration of the note to 
C. had failed. Head v. Pitzer, I, 391. 

19. Equity will not relieve when the party had his defence at law, and failed to 
avail himself of it, and especially when no excuse is shown for such failure. 
Cadwalleder v. Atchison, I, 470. 

20. The allegation that the party made the best defence at law in his power, is not suf- 
ficient to give equitable jurisdiction. J bid. 

21. A fact disclosed by an answer, not charged in the bill, will give a Court 
of Chancery jurisdiction, where the fact could have been proved by a'witness. 
I bid. 

22. A bill, to set aside a voluntary conveyance of real estate, on the ground that 
the grantor was indebted, must show that there was no other property with 
which to pay the debts; and if this does not appear, a decree, setting aside the 
conveyance, will be reversed. Bird v. Bolduc et al., I, 502. 


me 5 hor 
nent ha 


3 Waive 


1 sold t 
ed a cer 
is error 


at woulll 
sents 1 


d or new 


land to 


°° gran, 


peel 23. Where a Court of law refuses a continuance, upon the ground that the evi- 
dence to be obtained would be unavailable in law, equity will afford relief. 
Risher v. Roush, I, 503. 

24. Where a decree is rendered, and an appeal is taken, the evidence must be em- 
bodied ; otherwise the decree will be reversed. J bid. 
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25. A Courtof Chancery cannot alter judgments obtained at law, unless there be 
of fraud fraud, or some grievous hardship not relievable at law; and where the parties 
have judgments against each other, the Court cannot hear testimony, to ascer- 
as about tain the principles adopted by the juries in making up their verdicts, and thus 
rived, @ reduce one judgment to the standard of the other. Sumner v. Whitley, I, 507. 
and de- 26. A suit in Chancery should be regularly set for hearing, and heard at the next 
term thereafter. Reed v. Rawlings, I, 541. 
uswered 27. Courts of Chancery have power to set aside all judgments rendered on bonds 
the de- given for a gaming consideration. Collins v. Lee & Parker, II, 16. 
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CHANCERY— Continued. 
28. Courts of Chancery cannot relieve against judgments at law, for the mistakes 
or negligence of the parties, even should the mistakes have been occasioned by 
the suggestions of the Court. Risher v. Roush, II, 77. 


29. If a party ha8-once submitted his case-to a Court of law,and it was proper for 
the Court to adjudicate thereon, and: does so, he is precluded from any relief in 
Chancery. Ibid. 

30. Where the purchase money for land remains unpaid, it is, in equity, a lien on 
the land; against all subsequent purchasers, with notice. McKnight & Brady v. 
Bright, II, 89. 

3t. A complainant cannot recover on a ground foreign to his bill. Ibid. 

32. A specific performance of a contract will not be decreed, where it appears in 
evidence that the vendee had knwoledge of a valuable mine upon it, and con- 
cealed the fact from the vendor. Bean et al. v. Valle et al., II, 103. 

33. Mere inadequacy of price, unless so great as to amount to evidence of fraud, 
is no ground for refusing a specific performance. J bid. 

34. A judgmant at law,.obtained by fraud, may beset asidein Chancery. Collier 
v. Easton & Russell, II, 117. 

35.. An agreement that land should be chargeable with, and a security for the pay- 
ment of a debt, though not a legal is yet an equitable mortgage. Davis v. Clay. 
Il, 130. 

36. A purchaser with notice of the land subject to such incumbrance will not be 
protected in equity. Ibid. 

37. An assignee of a debt secured by a mortgage, may, hy a bill in Chancery, com- 
pel the sale of the mortgaged premises for the payment of the debt, as the mort- 


gage by. the assignment of the debt, passes as an incident to it. Laberge vr. 
Chauvin, II, 145. 
38. An answer responsive to a bill is evidence till disapproved. Ibid. 


39. Under the 42d section of the act of 1825, regulating proceedings in Chancery, 
the facts on which a decree of the Circuit Court is founded, must appear in the 
record, else on an appeal to this Court the decree will be reversed, and. the causg 
remanded. J.bid, . 

40. Oppression grawing out of a fraud, and exercised in a country where no legal 
means of redress existed, forms a.clear claim.to relief. West v. Wayne, III, 13. 

41. If the defence be purely legal, it must be made at law, and cannot be made ip 
equity, unless a good excuse be shown why it was not made at law. J bid. 

42. If the transaction be founded in fraud, the relief is in both law and equity, ir 
some instances ; but if a Court of law adjudicate the point, the matter is forever 
ended. Ibid. 

43. In cases where it is doubtful whether Courts of law can give relief; Courts o! 
Chancery will entertain jurisdiction. I bid. 

44, A decree nisi, to be made absolute on non-appearance of defendants within 
five years, cannot be set aside on motion either of the defendants against whom 
it was taken, or of others made defendants after the decree. As to those first 
made defendants, it can only be done by billof review. Divers v. Mark et al., 
IIT, 59. 

45. It seems that after a decree nisi, a perscn wishing to be made a defendant, can 
be made a defendant only by an original bill in the nature of a bill of inter 
pleader. bid. 
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CHANCERY—Continued. 

46. When an application for relief against a judgment at law is delayed, it fur- 
nishes a presumption against the equity of the defence setup. Bartlett v. Glen- 
dy, III, 243. 

17. A bill stating that a bond had been executed in consideration of the transfer 
of sundry small accounts, and a small stock of hogs, and that the accounts had 
not been collected in consequence of insolvencies, and the want of proof by 
reason of the absence of the obligee in the bond, who had gone to a foreign 
country, and collections previous to the transfer of the accounts, contains no 
equity. Ibid. 

48. The bill should have shown that the obligor agreed to make up losses by in- 
solvency, and to remain in the country to prove the accounts.. Ibid. 

19. A former recovery pleaded in bar to a bill for relief against a judgment at law, 
alledged to have been obtained by fraud, will not avail the defendant. Easton 
& Russell v. Collier, LI, 268. 

3). Where a defendant files his pleas and puts in his answer to a bill at the same 
time, and the pleas are overruled, it is error to take the bill for confessed; the 
course should be to take the bill for confessed as to so much as was unanswered, 
and to set the cause for hearing on so much of the bill as was answered, and the 
answer. Ibid. 

51. A Court of Equity will not adow a defendantto open a judgment at law, to 
prove a payment which he had been too negligent to prove on the trial at law. 
Yantiss v. Burdett, III, 321. 

2. A Court of Chancery will, under no circumstances, allow a judgment at law 
to be stayed for very paltry sums, unless in cases of the grossest fraud. Ibid. 

53. Neither law nor equity will afford relief where the subject matter of dispute 
is equally known to both parties, or about which both parties had equal means 
of information, and in regard to which they are equally negligent. Buford v. 
Caldwell, Ill, 335. 

‘4. A Court of Equity will permit a subsequent mortgagee or his alience to come 
in and redeem, but he must come, and not wait to becalled. Mullanphy v. 
Simpson, III, 345. 

53. The time fixed by law, in which aright must be pursued, furnishes also a bar in 
equity, when the party seeks that Court for redress. Perry v. Craig, III, 360. 
6. Negligence and lapse of time will form objections to a complainant’s right in 
all cases; no matter whether founded on a mortgage, equity of redemption, or 

other matters of equity. Ibid. 


CHANGE OF VENUE. 


See CRIMINAL PRACTICE, 25—26. 


CHARACTER. 
See Maricious ProsecuTIon, 4—5. 


CIRCUIT COURTS. 
1. The Circuit Courts have jurisdiction in an action on several notes, which, to- 
gether, exceed $90, although no one amounts to that sum. The demand settles 
the question of jurisdiction. Langham and Gentry v. Boggs, I, 337. 


2. See JuRisDICTION, 5. 


3. See ATTORNEYS, 2. 
101* 
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CIRCUIT COURTS—Continued. 

4. The Circuit Courts have a right, which is inherent, to make their own rules; ; 
but those rules, before they become obligatory, should have a reasonable pubii- 
city givento them. Risher v. Thomas, II, 80. 

5. See APPEAL, 20—21. 


CIRCUIT ATTORNEYS. 

The offices of Circuit Attorneys under the Territory of Missouri, were abolished 
on the 28th November, 1820, by the operation of the State Constitution, and the 
laws enacted in pursuance thereof; and the fees of the Circuit Attorneys were 
thenceforth governed by the State laws. Davis v. The Justices, &c., of Cape 
Girardeau Co., I, 106. 


CLERKS OF COURTS: 
Where a county has not provided a house in which to keep the office of Clerk of 
the Circuit Court, the Clerk is entitled to office rent from the county for a house 
furnished by himself. County of Boone v. Todd, ILI, 103. 


COMMON CARRIER. 

1. Merchandise received by a common carrier, to be delivered in good condi- 
tion, “the dangers of. the river excepted,” gets wet in consequence of acci- 
dent, and no exertion is made by the carrier to dry it, and it is damaged; 
held, that the bailee is liable. He should have used his exertions to prevent the 
injury, as lung as it would probably have availed any thing, and might for the 
purpose of drying it, have opened the barrels in which it was contained. Bird 
v. Cromwell, I, 58. 

2. A common carrier is responsible for all losses, except such as are inevitable, or 
such as arise from the act of God, or the enemies of his country, or such as are 
excepted in his contract. Daggett & Price v. Shaw, III, 189. 

3. See Set orF, 4. 

4. See TRovER, 8. 


CONDITION. 
See Bonps anp NoTeEs, 6—7—26. 


CONFESSIONS. 
See CriminaL Practice, 13—14 


CONSIDERATION. 

1. In anaction on a promissory note, the defendant, under the general issue, will ' 
not be, permitted to prove that the note was given in consideration of a tract of 
land, sold by plaintiffs at public vendue, and purchased by defendant, the plain- 
tiffs falsely representing themselves as the heirs of L., when the title was in an- 
other, as the heir ; and that they obtained the order of Court, under which they 
sold the land, by falsely and fraudulently representing themselves as the heirs of 
L. He has his remedy against the plaintiffs for the fraud, or in a Court of 
Equity. Steinback et al. v. Ellis, 1, 293. 

. Partial failure of consideration cannot be setup in bar of an action on a bond. 
Montgomery v.Tipton, I, 317. 

3. See Bonps anp Nores, 23. 

. Adeed of bargain and sale is void for want of a moneyed consideration, unless 
such consideration be averred and proved. Perry v. Price, I, 394. 
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JONSIDERATION—Continued. 
5, A promise by A. to pay C. the debt of B. without any benefit to A. or loss to» 
C., and where the request is procured without A.’s knowledge, is void for want 


of consideration. Chauvin v. Laberge. 
6. A part payment of what a person is bound in law to pay, forms no considera- 


tion for postponing the residue ;.neither can the verbal promise.of the plaintiff . 
be enforced. Price v. Cannon, III, 318. 


ished 
d the CONSTABLES. 


J, See Securities, 4. 

2. Where process of the Circuit Court, or notice of any matter or proceeding 
therein, is served by a Constable, he must make affidavit of the facts relating to 
the service, as he is not an officer of the Circuit Court. Tiffin v. Millington, 
ILI, 295. 


were 
Cape 


/ONSTABLES’ ‘RETURN. 
A return by a Constable, ** The within lawfully executed,” is bad. The return 
should state how the writ was executed. Charless v. Marney, I, 382. 


CONSTITUTION. 

i. Itis the duty of the Court to inquire into the constitutionality of an act of the 
Legislature. Baily v. Gentry and wife, I, 116. 

2. The act of the Legislature of this State, granting.a stay of execution for two 
and a half years, unless the plaintiff or his agent will endorse thereon, that pro- 
perty at two-thirds its value will be taken in satisfaction, is repugnant to the 
Constitution of the United States and of this State, and; therefore, void. Ibid. 

3. The Legislrture is competent, under the Constitution, to remove a cause from 
the Chancellor to the Supreme Court, where he has been of counsel, and a writ 
of certiorari will be awarded. to compel the sending up of the papers. Rector 
vw. Price, I, 141. 

i. The act of the Legislature, allowing a party to replevy or take a stay upon an 
execution, is unconstitutional, and ‘a Sheriff who follows the act is personally 
liable for the amount of the-execution. Brown v. Ward, I, 148. 

». The Constitution of this State gives the right, generally, to all citizens to have 
their causes reviewed in the Supreme Court, without regard to the amount in 
dispute. And a writ of error lies) when the judgment is for a less sum than 
$100. Blunt v. Shephard, I, 156. 

. Loan Office Certificates, issued by virtue of the act of the General Assembly, 
of 27th June, 1821, “for the establishment of Loan Offices,” are “ bills of 
credit,” within the meaning of that part of the i0th section of the 1st article of 
the Constitution of the United States, which declares that no State shall “emit 
bills of credit ;? but a borrower of these certificates will not:be permitted to set 
up the unconstitutionality of-their emission as a defence in a suit brought by the 
State to recover the amount borrowed.: The enforcement of the contract be- 
tween the State and the borrower does not violate any principle or provision of 
the Constitution of the United States. Mansker v. The State, I, 321 ; also, Lo- 
per v. The State, I, 451.. 

7. The act of the General Assembly, passed 19th February, 1825, which gives 
Justices of the Peace jurisdiction in cases of breaches of the peace—held, to 
be repugnant to the Constitution of the United States and this State. State v. 
Stein, IT, 56. 
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CONSTITUTION—Continued. 

8. The act imposing a tax on venders of merchandize and pedlers, passed 1825, 
and the supplement thereto, passed 1829, are constitutional, so far as they apply 
to retailers. Tracy and Wahrendorff, III, 3. 

9. The act of 1831, declaring assaults, batteries, affrays, riots, routs and unlawful 
assemblies, offences not indictable but punishable before Justices of the Peace 
in a summary way, held constitutional. The State v, Ledford, III, 75. 

10. See Scoot Lanps, 1. 

11. The General Assembly has power to incorporate cities, towns, &c., and vest 
them with authority to legislate in regard to their police. The State v: Si- 
monds, III, 292. 

12. See CRIMES AND PUNISHMENTS, 8. 

CONSTRUCTION. 

Instruments of writing offered in evidence, which were executed in other States, 
and upon which depend the rights of parties litigant here, will, in the absence 
of the foreign law, be construed according to. the laws of this State. Milly v. 
Smith, IT, 32. 


CCNTINUANCE. 

1. Where a party uses due diligence to procure testimony, and fails, and the Court 
refuses a continuance, this Court will for that cause, reverse the judgment and 
remand the cause for a new trial. McLane v. Harris, I, 501. 

2. See CHANCERY, 23. 


3. Where a demurrer is. withdrawn, at the trial term, and replication filed, the 
other party is entitled to a continuance ; and if this is refused, the judgment will 
be reversed. Risher v. Thomas, I, 529. 

. The issuing of an attachment against a witness is not a ground for a continuance, 
unless it is made to appear that the witness cannot be procured until the next 
term. English v. Mullanphy, I, 560. 


5. The filing of a counter affidavit, in an application for a continuance, is a matter 
on which the law is silent, and isa matter of practice to be regulated by tlie 
Circuit Court. Riggs v. Fenton, ILI, 21. 

6. Error wil! lie for a refusal to continue a cause. Ibid. - 

7. Although no want of diligence may appear in endeavoring to obtain the at- 
tendance or the testimony of witnesses, yet if the testimony disclosed in the 
affidavit could not avail the applicant, the Court will exercise its discretion 
soundly in reiusing the continuance. Ibid. 

. A motion for a continuance is addressed to the sound discretion of the Court, 
and the Court will be held to have exercised that discretion soundly, unless it 
appear from the record that proper diligence has been used to procure the testi- 
mony of witnesses, or good cause be shown why such diligence has not been 
used. Scogin v. Hudspeth, ITI, 90. 

CONTRACTS 

1. See Assumrsir, 1—2. 

2. On an agreement for the sale of goods, when: the parties stipulate that’ the 
whole, or a pari of the sum, may be paid in services to be rendered—held, that, 
after the tine of payment has elapsed, an action of debt for the money will 
well lie; and such an agreement being proved,-does not defeat the action.— 
Edwards and Cravens v.. McKee, I, 86. 

3. See Bonps anv Norss, 7. 
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CONTRACTS— Continued. 

4, Where parties by contract have fixed their own measure of damages, the Courts 
will not interfere. Irwin’s adm’r v. Tanner, I, 149. 

. A note given for a sum of money by A. to B., in consideration that he was in- 
debted to C.,and that B. should produce an order from C. for the same, is a good 
cause of action, upon which B. can maintain the suit—the promise being made 
to B. Bent v. Brainard, I, 203. 

). Where A. executes a bond to B. to make a title to lands on a day certain,.on 
condition that B. paid a certain sum of money on that day, and B. at the time 
assigns the bond to C., who then executed his note to A. for the sum of money 
which was to be paid by B. to A.—held, that in an action on said note, the 
plaintiff need not show he was ready and willing to convey, and that the assign- 
ment of B. was a sufficient consideration to support. the promise from C. to A. 
Russell v. Barcroft, I, 365. 


7. Where a person executes a bond in which he agrees to pay A. or B. a certain 
sum, a several action cannot be maintained ; they must join in the suit, as a per- 
son cannot be bound to several persons severally. Bailey v. Thornhill, I, 510. 

8. A contract for two dollars and forty pounds of beef is not entire in its nature. 
Johnson v. White, II, 182. 

. On a contract to pay money and property, debtwill.be sustained for the amount. 
of money. Ibid. - 

10. An order for money and property is divisible. J bid. 

11. When parties understand a contract differeitly, the jury must give to the evi- 
dence of the contract, a plain common sense construction. Fenton v.. Perkins, 
III, 18. 

12. If A. sell a horse to B. for a note on C., and afterward’ A. bring an action 
against B. for a failure to deliver the note on C., the measure of damages will 
be, not the value of the horse at the time of sale, with interest, but what the 
note purports to be worth. bid: 

{3 If, in a contract for a note, the note delivered does not answer the description, 
it will not satisfy the contract; unless the parties knew they were contracting 
for the note delivered. Ibid. 

t4. Tn order to maintain an action on a contract for personal services, it is neces- 
sary that a special'request forthe performance of the services, be first made. 

3othicks’ admrs. v. Purdy, If, 60. 

i+. A note on John Mickle will not satisfy a contract for a note on John Mc Mic- 
kle, unless it can be proven that the note on John Mickle was the one specially 
contracted for. Fenton.v. Perkins, III, 106. 


i6. A. sold to B. goods to the value of $1070, for which B. promised to execute 
his note with security to A. A. applied to B. to execute his note according to 
contract. B. refused. The goods, by order of A., were then conveyed about 
thirty miles and’sold at auction for $800. The hire of a clerk, fees of persons 
employed in selling and other expenses were proved. It was held that A. was 
not bound to give B. notice of his intention to sell—that having undertaken to 
sell, he was bound to discharge that duty faithfully, and to account for the pro- 
ceeds of the sale—that he was entitled to coinpensation for all reasonable ex- 
penses, out of the proceeds of the sale—that he was entitled to recover from B. 
the difference between the price which B. agreed to pay for the goods, and the 
aett amount for which they were sold—that the expense of transporting. could. 
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not be recovered without proof that the goodness of the market warranted the 
transportation—and that if the removal of the goods had caused a loss, B. would 
have been entitled to an allowance for the amount of that loss. Ingram v. 
Matthien, ITI, 150. 

17. A. with B. as security, executed his note to C. for $100. A, to indemnify B., 
assigned to him several notes on solvent men to the value of $150. B. sold the 
notes so assigned, to C., in discharge and satisfaction of the note on himself and 
A. When A. assigned the notes to B., C. had a judgment against them for $91 
31. Ina suit by A. to recover the difference in the value of the notes assigned 
to B. and the note given to C., it was held that the Court did right to refuse to 
instruct the jury, that if they believed the notes in the declaration mentioned, 
were assigned to B. as a pledge to secure him against the note to C., and that 
he gave up to C. all the notes so assigned in satisfaction of that note, and if they 
believed also that the notes so assigned were, at the time they were given up to 
C., worth more than C.’s note, they must find for the plaintiff the amount of 
the difference of such value. Vest v. Green, III, 158. 


18. A. commenced suit against B. to have a demand allowed against him as ad- 
ministrator of C. It was proved that in her lifetime, C. had executed to A, 
her obligation to pay him three-fourths of all the damages and wages recovered 
in four actions of replevin, to be by her commenced for four negroes; and in case of 
a recovery of all the negroes, the further sum of three hundred dollars; and in case 
of a recovery of only a part of them, then a proportional part of the three hun- 


dred dollars. A suit commenced for one of the negroes in the lifetime of C. 
was, after her death, compromised by her administrator B. The negro was de- 
livered to him, and he accepted one cent damages, for which judgment was ren- 
dered. It was in proof, that at the time of the entry of the judgment, accord- 
ing to compromise, the services of the negro sued for were worth several hundred 
dollars. The County Court allowed A. the fourth part of the three hundred 
dollars, being seventy-five dollars, and three-fourths of the damages, being three- 
fourths of a cent. On appeal, the Circuit Court affirmed this judgment. On 
appeal from the Circuit Court, it was held, that as it did not appear, that by a 
diligent prosecution of the suit to final judgment, more than one cent damages 
could have been recovered, the judgment of the Circuit Court must be affirmed. 
McGirk v. Chauvin, admr. of Chevalier, III, 170. 

19. A receipt, acknowledging the receipt of a keel boat, in good order, and pro- 
mising to return the same in a reasonable time, im like good order, and for which 
the hirer was to pay a certain sam, covers all defects in the boat, except secret 
defects; and the hirer is bound to return the boat according to the terms of the 
contract. Bates v. Simmons, III, 191. 

20. In contracts, in order to ascertain the intention of the parties, we must look 
not only at the words, but to the subject matter of the contract. Perry v. 
Craig, III, 360. 

21. Contracts entered into with negroes and mulattoes, in Illinois, under the act 
of 1807, are not rendered obligatory by the Constitution of that State. Hay v. 
Dunky, IIT, 403. 

CONVEYANCES. 
1. See PLeapinG, 3—16. 
2. See CovENANT, 8~—9—10. 
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3. See MortGaGEs, 2. 

4. Where a deed for a house and lot was executed by A. to B., as bishop and his 
successors in the bishopric, and to C., D., E. and F. and their successors, for 
the purposes of charity—held, that on the See becoming vacant, and on the 
death of C. and D., the grantor can recover three-fifths of the property, in an 
action of ejectment. Mullanphy v. Peterson, I, 545. 

. A limitation or personal restraint upon the power to sell, encumber, or pledge 
a gift, isa valid limitation. Dougal v. Fryer, LI, 29. 

To pass an estate by estoppel, the party must have power to pass it by a direct 
conveyance. I bid. 

7. If an estate be granted to A., with a condition that he shall not sell until he 
shall have attained twenty-five years complete, and before the end of that time 
he makes a deed of conveyance to B., and after the twenty-five years complete, 
he makes another to C., the deed to B. will be void, but that to C. will be val- 
id. Ibid. 

. If a limitation on the power to sell an estate for twenty-five years, the age of 
inajority, be legal, at the time of making it, a subsequent change in the law, 
making twenty-one instead of twenty-five years the age of majority, cannot 
change or affect the limitation. J bid. 


. Anestate was granted to several, conditioned that they should not dispose of 


the same, unless they did so wnanimously aud with one consent, and that in case 
one or more of the grantees died, those remaining should be heirs to the de- 
ceased. The grantees died, except one. Held, that the consent of the remain- 
ing grantee is sufficient to pass the estate. Ibid. 

10. It was stipulated in a deed that the same should be void, unless the purchase 
money was paid at the specified time. The money was not paid at that time, 
but was afterwards paid. Held, that the grantor was the only person who could 
have taken advantage of the non-payment of the money at the time specified, 
and that by afterwards accepting it he had waived that advantage. J did. 


11. A. and B. became the joint purchasers of a lot, which was afterwards divided 
by a deed of partition, executed by each party, and conveying to each an estate 
in fee simple. A.’s house stood in part on the street adjoining the lot divided, 
ind three feet and upwards of B.’s house was on that part of the lot conveyed 
to A. At the close of the deed of partition, it was covenanted that as a part 
if B.’s house was on A.’s part of the lot divided, and a part of A.’s house on 
the adjoining street, when the corporation of the town in which the lot was sit- 
uated, or any competent authority, should demand of A. the land which he en- 
joyed on the street, then, on the demand of A., B. should abandon or remove 
from the three feet or upwards which he enjoyed, belonging to A. Held that 
B. was rather a tenant by sufferance, and that A, could recover the three 
feet and upwards, without proving a demand on himself by the corporation ox 
other competent authority. Grimsley v. White, III, 32. 

12. Husband and wife cannot convey an estate granted to the wife and her heirs, 
during coverture. Hedelston v. Field, III, 69. 

13. See DEEDS. 

14. A. conveyed an estate in fee simple, with a covenant of quiet enjoyment to 
B. He further covenanted inthe same deed, to surrender a part of the estate 
thus conveyed, on the happening of a certain event. It was held that this lat- 
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CONVEY ANCES— Continued. 
ter clause did not authorize A. to hold until the happening of that event, and 
that B. was entitled to immediate possession. Grimsley v. White, III, 184. 
15. See Fraup, 12—14—22. 
16. In order to create an estate in fee simple, the conveyance must contain words of 
perpetuity as “heirs.” Martin v. Long, admr. of Long, III, 276. 


CORPORATIONS. 

1. The Legislature of the Territory of Missouri had power to create corporations, 
Riddick et al. v. Amelin et al., I,'8. 

2. See Bank ov Missourt. 

3. See BANK oF EDWARDSVILLE. 

1. A corporation created by one government can sue in the Courts of another. 
Bank of Edwardsville v. Simpson, I, 129. 

. A common seal of a corporation, affixed to a deed, must be proved to have been 
adopted by the corporate authorities. If a plaster of wax be used as a seal, it 
must be proved that the corporation in council agreed and ordered it to be used 
in that particular case ; and it will not do that a majority of the directors ratify 
the act after itis done. Perry v. Price, I, 474. 

}. Where an act of a Legislature gives to individuals a corporate capacity upon the 
performance of certain acts, a person contracting with these individuals by their 
corporate name, is precluded from denying the performance of those acts which 
were necessary to give them a corporate existence. Hamtramck v. Bank o! 
Edwardsville, II, 137. 

7. A fine imposed on an individual by a corporation, for exhibiting a caravan oi 
animals within the limits of the corporation, before any ordinance existed on 
that subject, is in its nature a judicial sentence, and is illegal. Sellick et al. r. 
town of Fayette, III, 73. 

8. See Evipencs, 73. 

9. See Executions, 17—18. 


COSTS. 

1. A bond, “for the payment to defendant, the several officers of the Court, and 
all others interested, all costs which may be awarded to be paid,” is good, unde: 
the statute requiring security for costs in certain cases. Boggs v. Lanning, ¢t 
al., I, 186. 

2. Onarule to filea bond, with security for costs, in vacation, if the party tenders 
a good and sufficient bond, before a motion to dismiss is made, the bond should 
bereceived. Brown v. Ravenscroft, I, 280. 

. When the plaintiif, in an appeal from a Justice of the Peace, recovers the same 
amount in the Circuit Court, but afterwards remits a part, he is still entitled to 
his costs on the appeal. Buckner v. Armour, I, 379. 

. The Circuit Court has no power to enter up judgment for costs against a pros- 
ecutor who is merely security for costs, and liable upon hisbond. Eckert v. 
Head, I, 423. 

. Aftera motion is made to dismiss a suit for want of security for costs, such se- 
curity may be given. Gov. of Mo. v. Rector, I, 454. 


6. See JURISDICTION, 9. 

7. Where a party brought assumpsit in the Circuit Court, after his demand had 
been reduced by direct payments, within the Jurisdiction of a Justice of the 
Peace—held that he pay the costs of suit. Evans v. Hays, I, 79. 
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COSTS— Continued. 

8. See PLEapine, 55. 

y. If plaintiff fails to file security for costs, agreeably te order of Court, his suit 
shall be dismissed, and he shall be adjudged to pay the costs. Evans ». Hays, 
i, 149. 

10. If, on an appeal to the Circuit Court from a Justice of the Peace, the plaintiff 
recover nothing, he shall pay the costs of both Courts. Ashabramner v. Per- 
kins, IT, 152. 

lle Where a defendant has been ruled to give security for costs, and has failed to 
do so, he cannot be allowed to do so after a motion by the defendant to dismiss 
the suit. Snell v. Owens, III, 162. 

12. Where the subject matter of a suit is as properly cognizable before the Circuit 
Court as before a Justice of the Peace, the plaintiff may have costs awarded 
him, although he recover less than fifty dollars damages. Hayden v. Sloan, 
III, 231. 

13. In an action of trover, for the value of a horse, witnesses stated that the horse 
was worth from fifty to seventy dollars. A verdict was found for thirty dollars. 
The Court gave judgment against the plaintiff for costs. Held, that under the 
evidence, the Court did not exercise its discretion soundly in adjudging costs 
against the plaintiff. Hays v. Thomas, III, 237. 

14. See ScrrE Factas, 9. 

15. If a non-resident fails to give security for costs, before action brought, he may 
be allowed to give it, even after a motion made to dismiss for that cause. Posey 
v. Buckner, LI, 413. 

‘OUNTIES. 

Where money accrues to a county, it is not so vested as to prevent the control of 
the Legislature. Conner v. Bent, I, 169. 

COUNTY COURTS. 
. See ADMINISTRATION, 4—6—7—21 

2. See APPEAL, —20—21, 

3. See CLERKS oF CouRTs. 

See WILLs AND TESTAMENTS, 6—7. 
COUNTY COMMISSIONERS. 

1. When, by an act of the Legislature, certain persons are appoineed Commis- 
sioners to locate a seat of justice, to lay off a town, and sell the lots, and apply 
the proceeds to the building of a jail, &c., if they promise to pay for the build- 
ing of the jail, before the money for the lots is made, they are personally liable, 
and the county isnot bound. McClinticks v. Bryan, et al., I, 427. 

-. Commissioners are not liable individually, when they have complied strictly 
with the law of their appointment. McDonald v. Franklin co., II, 176. 

A contract made by Commissioners, with legal authority, on account of a coun- 
ty, will be enforced. Ibid. 

i. Where, by an act of the Legislature, Commissioners are appointed to fix a coun- 
ty seat, &c. on a lot of ground, not less than 50 nor more than 200 acres, and 
the Commissioners are unable to procure more than 40, and cause public build- 
ings to be erected on the same, an act of a subsequent legislature, confirming 
the acts of the Commissioners, impairs no private rights which originated for 
acquisition by the Commissioners of forty acres only. Ruggles v. Washington 
county, III, 348. 

102 
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COUNTY COMMISSIONERS—Continued. 

3. Where Commissioners have been appointed, by an act of the Legislature, with 
power to cause public buildingsin a county to be erected, so soon as sufficient 
funds shall have been obtained for the same, by the sale of town lots, and pro- 
ceed to let out the said buildings before having the necessary funds in hand, they 
render themselves individually liable; the county is not bound for their contracts 
for said buildings, beeause they have not pursued their authority. Ibid. 

6. But where the act of the Legislature makes the Commissioners the judges of 
the kind of building to be erected, and whether the sum is sufficient to accom- 
plish the object, and the estimate is to be made on the sum procured, and not on 
the sum raised and collected, they will be regarded as having pursued their au- 

hority, and the county will be liable for the contract they have made. J bid, 
COUNTY WARRANTS. 

1. A county warrant will bear interest after presentment at the treasury and re- 
fusal of payment by the treasurer. Robbins v. Lincoln County Court, III, 42. 

2. A county warrant must be presented at the treasury and payment refused be- 
fore any interest arises. Ibid. 

COVENANT. 

1. A covenant between partners to divide the goods on hand, upon the happening 
of a particular event, and upon final settlement to pay, &c., implies a covenant 
to make a final settlement when such divisionis made. Paul v. Edwards, I, 24 

nt under seal, to do a particular thing, requiring skill and judgment, 
by an agent. Anda parol agreement between the parties, 
that it may lone by an agent, does not affect the original covenant. Ibid. 


3. When A. agrees and covenants with B. to execute a piece of work 


in a partic- 
ular manner, to be finished at a particular time, and paid for in property at 
stipulated price, the property to be chosen by A., held to be a mutual and de- 
pendant covenant and agreement, and B. may offer testimony to show his wil- 
lingness or proposal to pay in the manner agreed on. Labeaume v. Hill & 
Keese, I, 32. 

An action of covenant will not lie on an administrator’s bond. Clark, Gov.. 
to use of Gentry, v. Murphy, et al., 1, 79. ; 


5. See Pracrice, 7—4S. 


6. When A. covenants that he would become responsible for half of a certain 


note, executed by B. & C. to D., and would free B. from all costs that might 
accrue on said note; held, that C. need not be made a party—that B. could sue 
for half the amount of the note, as well as costs—that it is not necessary to al- 
ledge a recovery on the note—that a breach that A. did not become responsible 
and free B. from costs, was good after verdict. ‘Tate v. Barcroft, I, 115. 

7. A declaration in covenant is bad, when it does not show with whom the de- 
fendant covenanted. Ibid. 

8. In an action of covenant on a bond, that the defendants “would make, execute 
and deliver to the plaintiff, a good and sufficient warranty deed,” for certain real 
estate, the plaintiff need not aver, that he prepared and tendered to the defend- 
ants such a deed for them toexecute. Rector & Jones v. Purdy, I, 131. 

9. When A. covenants to do a particular thing, he shall be held to perform it, 
without the aid of the covenantee, unless such aid is indispensable. J bid. 

10. In such case, it is not necessary to aver a demand of the conveyance. I byd. 


11. See Preapine, 16. 
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COVENANT—Continued. 


12. See New Maprip CertiFicarE, 4. 


13. A covenant to B. by C. to pay aspecific sum of money, or to return a certain 
bond when called on by B., isa conditional covenant in favor of B., and he may 
claim the money or the bond. Ramsey, ex’r., v. Walthan, ex’r., I, 279. 

i4. A grant or concession by the Spanish government fora tract of land, and a sur- 
vey made and recorded, but the claim rejected by the late Board of Commission- 
ers, will not support a covenant that the grantors were lawfully seized, &c., at 
the time of sale. Tapley v. Labeaume’s ex’r., I, 392. 

15. The true criteria of damages ona breach of covenant of seizin,is the purchase 
money with interest. Ibid. 

i6. When there is no title, the covenant of seizin is broken as soon as it is made. 
Ibid. 

17. See DEEDs, 4. 

I. Where two covenants are independent of, and have no reference to each other, 
the averment of performance of one of them, in a suit upon the other, will be 
considered immaterial, and a plea traversing the performance will be bad on 
general demurrer. Simonds, adin’r., v. Beauchamp, I, 420. 

1%, And where A covenants to convey to B., by general warranty deed, on a day 
certain, and B. at the same time executes his-obligation to pay A. the purchase 
money on the day named for the making of the deed, the instruments not referr- 
ing to each other, the failure to pay the money by B. cannot be pleaded in bar 
to the action of covenant. Ibid. 

2), Where a party covenants to pay a specific sum for a slave, or to return her on 
or before a given period, although the slave may die before that period, yet he is 
liable on his covenant, if it be found that her death was caused by cruel and un- 
usual treatment of the party covenanting. Mann v. Trabue, I, 508. 

21. A. covenanted with B. to build a house of a certain description for a price 
mentioned in the covenant. B. covenanted to pay the price agreed on for the 
work when done. After A. had performed a considerable part of the work un- 
der the covenant, B. refused to let him proceed any further. A. desisted and 
brought an action of assumpsit for the amount of work done. It was held that 
A. could not recover in assumpsit, but that as b. prevented him from fulfilling 
his covenant, he might have sued on the covenant and have alledged the preven- 
tion, in which case he would have been entitled to his money, as if he had per- 
formed his covenant. Clendennen v. Paulsel, III, 166. 

22. Where a party has a covenant or sealed instrument in regard to the matter of 
the contract, he must rely on that, and cannot abandon his contract or agreement 
at pleasure, and resort to assumpsit for work and labor generally. Crump v. 

Mead, III, 168. 

23. Where covenants are mutual and independent, either party may recover dama- 
ges from the other for an injury which he may have sustained by non-perform- 
ance. Cook v. Johnson, III, 172. 

24. Inan action on a covenant of seizin of a life estate, the purchase money with 
interest is the measure of damages. Martin v. Long, adm’r., LI, 276. 

25. Covenants are to be construed according to the plain and obvious meaning of 
the terms used by the community at large, and not according to their meaning as 
used amongst brick masons, or any other particular class of men, who may un- 
derstand them in a differentsense. Pavey & Orr v. Burch, LI, 314. 
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COVENANT—Continued. 

26. It is not a good assignment of a breach of warranty, that the land belonged to 
the United States at the time the warranty was made. Campbell & Moore v. 
Russell, III, 397. 

27. An adminisirator with the will annexed may sue for a breach of covenant made 
to the testator to convey land. Laberge v. McCausland, III, 401. 

28. Such administrator ought in his declaration to state a request made to the 
covenantor to convey the land to the individual person or persons to whom it 
belongs, whether it be devised or descend to the heir at law. Ibid. 


CRIMES AND PUNISHMENTS. 

1. Obtaining bills of exchange by false pretences, is an indictable offence under 
the statute of this State. The State v. Newell, I, 177. 

2. The word “ effects,” in the statute, embraces billsof exchange. Tdid. 

3. The selling of spirituous liquors without license, contrary to the provision of 
the act passed December, 1820, is not an indictable offence. Journey v. The 
State, I, 304. 

. The game of “ Loto” isa gambling device; and if a Loto table is kept, at 
which the game was played for money, it is an indictable offence. Lowry v. 
The State, I, 518. 

>. Permitting a pack of cards to be used, with which money is won and lost, is an 
offence punishable under the statute against gambling. The State v. Purdom, 
ITT, 83. 

i. Unlawfully throwirg down the roof and chimney of a dwelling house, in the 
peaceable possession of another, with force and arms, is an offence indictable at 
common law, and not one of those made cognizable before Justices of the Peace 
The State v. Wilson, II, 91. 

An individual having been punished under the corporate authorities of the city 
of St. Louis, for keeping a Roulette Table, cannot be indicted in the State Courts 
for the same offence. The State v. Simonds, III, 292. 


. The Constitution of the United States having vested Congress with power to 


provide for the punishment of counterfeiting the securities and current coin of 
the United States, Congress and the States cannot legislate concurrently on the 
subject; the exercise of this power by the States is repugnant to the exercise 
of the same power by Congress; it is therefore exclusively in Congress, and 
consequently the 43d section of the act of the General Assembly of this State 
concerning crimes and misdemeanors, which punishes counterfeiting the current 
coin, is null and void. Mattison v. The State, IIT, 297. 


CRIMINAL PRACTICE. 

1. A writ of error lies. in all prosecutions for offences not capital. Callaway et 
al. v. The State, I, 150. 

2. Persons indicted for an assault and battery, cannot be acquitted because the 
proof shows that they were guilty of a riot, as well as an assault and battery 
Ibid. 

3. If an offence, not indictable at common law, is prohibited by statute, and a par- 
ticular method of proceeding is given by the statute, that method must be pur- 
sued, and it cannot be proceeded against by indictment, unless that method is 
given. Journey v. the State, I, 304. 
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CRIMINAL PRACTICE—Continued. 

4. A witness is bound to testify, although he stands indicted for the same offence 
as the person on trial, and although he says his testimony will lead to his own 
conviction. The State v. Douglass, I, 374. 

5. On indictment for betting at Faro, it is no error for the Court to instruct the 
jury that they ought to find a verdict of guilty, if they believe defendant bet any 
piece of money. Ibid. 

A Sheriff has no power to admit to bail incriminal cases. The State v. Walker 
and Emmons, I, 389. 

7. Where, in a criminal case, a motion for a new trial was overruled, and the 
weight of evidence is decidedly for the defendant, this Court will reverse the 
judgment, and direct a new trial to be granted. A-writ of error Jies for a refusal 
to grant a new trial. The State v. Bird, I, 416. 

’. One of a venire, ina criminal case, may be discharged on the day of trial, on 
account of sickness in his family, or other good cause. King v. The State, 
I, 514. 

¥. It is diseretionary with the Court, whether witnesses shall be separated during 

the trial, or not, and this Court would not interfere with the exercise of such 
discretion, unless it was unsoundly exercised. Ibid. 
'. A witness summoned to appear before the grand jury and give evidence, and 
refusing to tell “what person or persons have so bet on Faro, other than him- 
self, and not naming himself,” is liable to imprisonment. Ward v. The State, 
II, 98. 

11. It is the province of the Court to judge whether any direct answer to the ques- 
tion propounded will furnish evidence against the witness. J bid. 

12. The witness is not bound to answer, when his answer may disclose a fact which 
forms a necessary and essential link in the chain of testimony, sufficient to con- 
vict him of crime—and of this he is to judge. Ibid. 

13. The confessions of a prisoner, extorted by pain, or made under the influence of 
hope or fear, are inadmissible evidence. Hector v. The State, II,. 135. 

14. It is the province of the Court and not of the jury to determine whether a con- 
fession is made with that degree of freedom which is necessary to make it ad- 
missible evidence. Ibid. 

15. The discharge of a jury after they had heard the evidence and retired, in con- 
sequence of the sickness of one of the jurors, is not error on a trial for burglary. 
Ibid. 

16. On a prosecution for an offence which must be commenced within a given time 
after its commission, if the first indictment is quashed, and the second one, in 
order to prevent the bar of the statute of limitations, sets out the proceedings 
under the first, they must be stated with the precision and certainty required in 
ae criminal proceeding. The State v. English, I, 147. 

. When an indictment is quashed, and the period elapsed within which a prose- 
cution should be commenced, the second indictment should lay the offence on a 
day within the time limited by law for the prosecution of the offence; and the 
State, on the trial, should show the facts which bring it within the exception of 
the statute of limitations. Ibid. 

18. In criminal cases, except capital, where the fine, penalty or forfeiture, or any 
part thereof, accrues to the county, the fees for the services of officers and wit- 
nesses, where the defendant is acquitted or proves insolvent, shall be paid out of 
the county treasury. Ford v. Circuit ho ef Howard county, II, 184. 

1 
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19. That certainty required in an indictment is not necessary in a warrant of com- 
mitment. Lilly v. The State, ITI, 8. 

20. The Constitution of the State, and the statute organizing the Circuit Courts 
are the Judge’s warrant for holding Courts and taking jurisdiction in capital 
cases. Samuels v. The State, III, 50. 

21. It is not necessary that a venire facias should issue to the Sheriff to summon 
a jury before he can proceed to do so; nor need one be awarded on the roll. 
Ibid. 

22. Objections to the officer returning a jury should be taken before the trial com- 
mences, and cannot be taken advantage of in arrest of judgment. J bid. 

23. In the Boone Circuit Court a jury was empannelled to try a prisoner. ‘The 
trial was unfinished on Saturday evening. The Monday following the Howard 
Circuit Court was to commence. Both Courts were held by the same Judge 
The Judge ordered the Sheriff to adjourn the Boone Circuit Court on Saturday 
evening until the Monday following, and to proclaim that on the Monday fol- 
lowing a special term of the Boone Circuit Court would be held in continuance: 
of the regular term, to finish the trial of the prisoner. This proclamation was 
made. On the following Monday the special term was held, and on Tuesday 
the trial resulted in a verdict of guilty, and sentence of death was pronounce 
against the prisoner. Held, that the special term was lawfully holden. Ibid 


24. Where the record does not show whether the indictment was or was not cor 


rectly endorsed, the decision of the Circuit Court on that point will be held co:- 


rect. The State v. Wilson, III, 91. 

25. In a case of murder, being the slave of the Judge of the Circuit in which th 
indictment is found, creates such an interest in the Judge as will entitle the slav. 
to achange of venue. Jim v. The State, III, 108. 

26. The statute law not only permits, but makes it the duty of the Judge to chang 
the venue in criminal cases, where the Judge himself has an interest in the caust 
I bid. 

27. A single Justice of the Peace is not authorized to take a recoguizance of bail 

from a person arrested under a capias issued on an indictment found in the Cir 


cuit Court. The State v». McGunnegle, III, 284. 


CUSTOM. 
1. A custom must have the force of law before it is binding. Clamorgan & Lisa’s 
ex’rs. v. Guisse et al., I, 99. 


2. Sce CovENANTS, 25 


DAMAGES. 

1. When a statute allows double damages, the amount found by the jury is to be 
doubled by the judgment of the Court. Withington v. Hilderbrand, I, 201. 

2. The judgment for double damages may exceed the damages laid in any one 
count. Ibu. 

3. See DEMAND, 2. 

4. See EvIDENCE, 32. 

5. In an action before a Justice of the Peace for trespass committed on lands, sin- 
gle damages only are recoverable. Treble damages are recoverable only in an 
action of debt. Papin v. Ruelle, II, 26. 

). The Court can assess damages without the intervention of a jury, if neithe: 
party require one. Alexander v. Hayden, II, 171. 





’ com- 


Yourts 
-apital 


mmon 
e roll. 


1 com- 


Vhe 
oward 
Judge 
urday 
iy fol- 
uance 
0 Was 
esday 
unce 
T hid 
t cor 


G CO!- 


sh the 


slave 


hange 
‘aust 


f bail 


* Cir 


INDEX. 


DAMAGES— Continued. 
7. See Conrracts, 12. 
x. A judgment for greater damages than the plaintiff has claimed, is erroneous. 
Hayton v. Hope, III, 39. 
4. In an action on a covenant of seizin of @ life estate, the purchase money, with 
interest, is the measure of damages. Martin v. Long, adm’r., II, 276. 
DEBT. 
|. See Practice, 5. 
See CONTRACTS, 2. 
An action of debt lies on a bail bond given to the Sheriff, and suit on such bond 
is properly brought in the name of the Sheriff. Parmer, to use of Atchison, v. 
Moore, I, 123. 
In a declaration in debt, it is not necessary that the sum demanded in the queri- 
tur should be the amount of the several sums stated to be due. Boyd v. Sar- 
gent, I, 310. 
An action of debt will not lie for the payment of a stipulated sum in property. 
Snell v. Kirby, II, 16. 
See PLEADING, 58—59—60. 


)EBTOR AND CREDITOR. ~ 
Creditors may apply payments to either debt, unless otherwise directed by th 


debtor. Brady’s adm’r. v. Hill & Keese, I, 225. 

The act of the Legislature for “ the relief of debtors and creditors,” does not 
extend to creditors who became so after ihe act was repealed. Ober v. Sheriff 
of St. Charles county, I, 422. 

See INTEREST, 2. 

See Ev1DENCE, 69. 

A debtor may prefer one set of creditors to another, and he may convey his 
property in trust for the benefit of one set in exclusion of the rest. Bell v 
‘Thompson, III, 61. Also, Sibly v. Hood, II, 206. 

JEEDS. 

A deed of bargain and sale is void for want of a moneyed consideration, unless 
such consideration be averred and proved. Perry v. Price, I, 394. 

A deed containing the words “grant, bargain, sell, and enteoff,’ is a deed of 
feoffment. Ibid. 

Livery of seizin is not necessary to make good a deed of feoffment in this State 
Ibid. 

Under the act of the Territorial Legislature, of 10th October, 1804, the words 
“ vyant, bargain and sell,” in a deed, cannot be so construed as to amount to a 
covenant of seizin, by the grantor, in favor of the grantee. Carter et al. v. Sou- 
lard et al., I, 410. 

A deed executed by several persons, for a slave, when all of them were heirs, 
and a part of them administrators of the person to whom the slave belonged, 
and it was not stated in what character the conveyance was made, cannot be 
read in evidence to show title in the purchaser ; such a conveyance should have 
been made by the administrators, as such. Little’s adm’r v. Chauvin, I, 447. 

0. See Spat, 3—4. 
’. Subscribing witnesses to a deed must be produced, or their absence accounted 

for ; and it is not sufficient that the deed was acknowledged. Smith» Mounts, 
1, 479. 
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DEEDS— Continued. 
8. An acknowledgment of a deed, taken before the Judge of the Southern Circuit 
in 1819, is not evidence of the due execution of the deed. Smith v. Mounts, I, 
512. 


DEED. OF ASSIGNMENT. 

1. See DEBToR AND CREDITOR, 5. 

2. A general assignment to a trustee, without a schedule of the property conveyed, 
cr of the creditors provided for, will be good and effectual. Deaver v. Savage, 
Tabor etal., III, 180. 

DEFAULT. 

1. See Practice, 4—7—12—14—64. 

2. Where judgment by default is rendered in an action of debt on a bond, the de- 

fault is an admission of the debt as set forth in the declaration, and the plaintitf 

is entitled to judgment for the amount claimed, without producing the bond 

McCutchin v. Batterton, I, 243. 

3. See AMENDMENT, 9. 

4. In an affidavit to set aside a judgment by default, the defendant should stat 
that he has, or that he believes he has, merits; and should moreover set forth 
what evidence he expects to produce to sustain his case. Barry v. Johnson, 
HI, 263. 


DEMAND. 
1. See PLEADING, 25. 

2. It is necessary to alledge and prove a special demand, before a recovery of ter 
per cent. damages can be had against an officer, for money collected by him and 
not paid over. Pope et al v. Hays, I, 320. 

3. Where a special demand is necessary to the right of action, this must be prov- 
ed, and the commencement of anaction is no such demand. Ibid. 

. Ona promise to pay when certain funds were received—held, that no demand 
was necessary previous to the suit ; and proof that the funds were received, wa: 
held sufficient to support an action for money had and received. Rectorr 
Hamtramck, I, 402. i 

5. In an action of debt for 10,000 feet of plank, to be delivered at a certain time 
and place—held, that no demand was necessary, and that the defendant might 
show a readiness on his part to deliver, &c. Cornelius v. McDonald, II, 46. 

6. See PRINCIPAL AND AGENT, 14. 


DEMURRER. 

1. Judgment on demurrer must be given against the party who.committed the first 
error. Collier v. Wheldon and wife, I, 5; also, Clark, Gov., to use of Gentry, 
v. Murphy et al., I, 79. 

2. See VARIANCE, L. 

3. See PractTicE, 17—22—23—38—47—48—835. 

4. See PLEADING, 38—39. 

5. A general demurrer will not lie where the plea is good in form and substance, 


though pleaded out of time ; the objection should be made to filing. Nettles v. 
Sweazea, et al., II, 81. 
6. A demurrer only admits matters that are well pleaded. Warder v. Evans. 
II, 166. 
. See ATTACHMENT, 23. 
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DEPOSITIONS. 
Cireui 1. A dedimus to take depositions directed to “ any Judge or Justice of the Peace 
4 of the city of New Orleans,” is bad. The statute provides that depositions may 


t ‘ ; 
siti be taken in certain cases before any Judge or Justice of the Peace of any of the 


United States or Territories, and the Courts of this State will not judicially 
take notice that the city of New Orleans is a municipal subdivision of any of 
the United States. Ober v. Pratte, I, 57. 

veyed, 2, See Norary Pus ic, 2. 

muvege, 3. Where a deposition was taken between the hours of 8 and 9, and the notice 
was to take it between the hours of 10 and 6, it cannot be read in evidence. 
Kerr v. Newell, I, 542. 

|. Depositions filed but not preserved on the record, in a Chancery cause, cannot 


the de- be used before the Supreme Court, on the trial of an appeal from the decree of 
aintitf the Circuit Court. Bean et al. v. Valle et al., II, 103. 
2 bond 5. A notice to take depositions on 24th June, 1828, between the hours of 8, A. M., 


and 6, P. M., and on the 25th, 26th, 27th and 28th, same month and same hours, 
is bad. If the beginning had been confined to a day certain, and the intention 
d state of continuing from day to day expressed, the notice would have been good. 
t forth Benton v. Craig, 11, 160. 
yhnson, ». A notice to take depositions on the 22d of the month will not authorize the tak- 
ing of them by adjournment from day to day, on the 26th, without having com- 
menced the taking on the 22d. Fox v. Carlisle and Mason, ITI, 141. 


DESCENTS AND DISTRIBUTIONS. 
1. In July, 1807, it seems that lands in the Territory of Missouri did not descend 
to the brothers and sisters of half blood, as well as those of the whole blood. 
Ravenscroft v. Shelby, I, 496. 


of ten 
im and 


2 prov- 

A testator dying and leaving a widow, of whom no mention is made in the will, 
eapand is held to have died intestate as to the widow. Stokes v. O’Fallon, executor of 
d, Was Stokes, IT, 29. 


By the laws of Kentucky, regulating descents and distributions, slaves are held 
to be real estate ; and for want of issue of the intestate, of father, mother, broth- 
ers, sisters and their descendants, if there should be no paternal or maternal 
kindred capable of inheriting on the one side or the other—the whole goes to 
the wife or husband of the intestate. McDonald v. Walton, II, 41. 

1. Slaves belonging to the estate of deceased persons, go to the administrator, tc 
be by him disposed of as the law directs. Ibid. 
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>. See Dower, 10. 

. Ina case where a man marries in another State, and there is issue by that mar- 
riage, and subsequently by mutual consent the husband and wife part, and the 
man moves to this State and again marries, his former wife living, and has chil- 
dren by his second wife, the children by the second wife are deemed legitimate, 
and are entitled to distribution in the estate of the father, by the following 
clause of the 8th section of the act, entitled an act to direct descents and distri- 
butions: that “the issue of all marriages, deemed null in law, or dissolved by a 
divorce, shall nevertheless be legitimate.” Lincecum v. Lincecum, III, 310. 

7. The act directing descents and distributions, does not pretend to make lawful 
those marriages which were null before, but it acts prospectively with regard to 
the children then in being. Ibid. 
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DESCENTS AND DISTRIBUTIONS—Continued. 

8. In the statute concerning divorces, where the subject of legitimacy is mention. | 
ed, it is only done to prevent the fact of a divorce changing, in any wise, the 
capacity of the children or issue, when it is granted. Ibid. 

9. The law respecting divorces can only operate in the case provided by the very 
act, upon the question of legitimacy, which is, where a divorce is granted in 
pursuance of the act, for the cause that there was a previous marriage. Ibid. 

10. A person once clearly and positively legitimated, ought not to be bastardize: 
by implication or construction. J bid. 

DETINUE. 

i. Where possession is acquired without privity of consent, no demand is neces. 
sary to maintain detinue. Irwin v. Wells, I, 11. 

Detinue lies where the taking was tortious. Overfield v. Bullitt, I, 537. 

. To maintain an action of detinue for goods, the plaintiff must have the right of 
property in himself and the immediate right of possession ; the gist of the actiou 
being the wrongful detainer, and not the original taking. Melton ». McDonald, 
II, 39. 

In setting forth the cause of action, it must be shown that the goods, &c., wer 
the plaintiff’s, and an omission to do so will be fatal, even after verdict. [bi 
Where the plaintiff sued as administrator, showed property in the intestate, ax 
possession and detainer by the defendant, since the death of the intestate—heli, 
that an action would not lie; the possession and detainer being against the ai- 
ininistrator in his own right. Ibid. 


}. To support an action of detinue, the plaintiff must have a property either geue- 
ral or special in the chattel; if special, it must grow out of an actual posse: 
sion, or be coupled with an interest therein. Ramsay v. Barcroft, II, 122 

DILIGENCE. 
1. See New Triat, 2. 


2. SeeDvue Dinicenc: 
DISTRESS. 

1. See RENT, 3. 

2. The right of distress of beasts, for breaking fences, does not exist in this State, 
a remedy for such cases being expressly given by our statute, by suit befove 
Justice of the Peace. Crocker v. Mann, ILI, 331. 

DIVORCE. 

1. Divorce: A deed of separation is no bar to an application for a divorce ; avi 
adultery, committed by either party, after such separation, is a good cause of di 
vorce. Stokes v. Stokes, I, 228. 

2. One year’s residence of complainant is not necessary, previous to an applicatiot 
for a divorce a mensa et thoro. Itis only necessary, where the application 
for a divorce a vinculo matrimonii. (See acts of May 13, 1807, and Januay 
29, 1817, 1 Territorial L. of Mo., pp. 90 and 517.) Ibid. 

3. Adultery is a good cause of divorce a mensa et thoro, if committed within th: 
State, or while the injured party is domiciled within this State. Ibid. 

4. Different causes of divorce may be joined in the same bill. Ibid. 

5. The cause for divorce ought to be specifically alledged in the bill, and not left 
to inference or presumption. J bid. 

6. In the statute concerning divorces, where the subject of legitimacy is mentiot- 
ed, it is only done to prevent the fact of a divorce changing, in any wise, the 
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DIVORCES— Continued. 
capacity of the children or issue, when it is granted. Lincecum v, Lincecum, 
iI, 310. 
7. The statute concerning divorces can only operate in the case provided by the 
statute, upon the question of legitimacy, which is, where a divorce is granted 
in pursuance of the act, for the cause that there was a previous marriage. Ibid. 


DOMICIL. 
A slave is incapable of acquiring a permanent settlement, or regular domicil, by 
residence. Vincentv. Duncan, II, 174. 


DOWER. 

1. See Writs oF Error, 1. 

2. On petition for dower, damages may be recovered. Title to the premises in 
which dower is claimed, need not be set forth in the petition. Collier v. Whel- 
don & wife, I, 5. 

}. Where a widow is in possession of real estate, and afterwards rents it, she can- 
not have dower assigned against the tenant, but must pursue her remedy against 
him as her tenant. J bid. 

|. A testator dying, and leaving a widow, of whom no mention is made in the 
will—held, as to the widow to have died intestate. Stokes v. O’Fallon, ex., 
IT, 29. 

. The widows of alien residents, who die in this State, are entitled to dower. 
I bid. 

. The debts of the deceased must be first paid, before the allotment of dower. 
Tbhid. 

Neither the 5th section of the act of 1827, nor the act of the 4th of July, 1825, 
concerning judgments and executions, repeals the 73d section of the act of Jan- 
uary, 1815, giving to widows the right to remain in the mansion house of their 
husbands, and the plantation thereto belonging, until the assignment of dower. 
Stokes v. McAllister, II, 132. 


. The right of the widow to remain in the mansion house may be assigned 
I bid. 
). Ejectment is the appropriate remedy to regain possession, should the widow be 
evicted; the remedy by action for damages given by the 73d section of the be- 
fore mentioned act being cumulative. J bid. 


10. When a husband dies leaving children by a former wife, a latter wife cannot 
claim slaves absolutely, which came to the marriage by her. She is entitled 
only to one-third part during her natural life. Griffith, et al., v. Walker, adm’r 
of Williams, III, 136. 


DUE DILIGENCE. 

1. Due diligence is a question of law to be decided by the Court, and depends up- 
on the circumstances of each particularcase. Collier v. Warburton & Risley, 
III, 145. 

2. See Bonps anp NoTeEs, 39—40. 


EJECTMENT. 
1. Tenants, in common, cannot join in ejectment. Dube’s heirs v. Smith’s heirs, 
I, 224. 
2. A New Madrid certificate, and acopy of the survey of the land, are sufficient 
to maintain ejectment. Rector v. Welch, I, 238. 
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EJECTMENNT— Continued. 
3. In anaction of ejectment by A. against B.,a patent certificate to A.’s legal 


4. 


ov. 


7. 


g 


representatives, without other evidence, cannot be received in evidence, and 
such certificate is no evidence of title in A. Matingly v. Hayden, I, 311. 

See New Manprip CERTIFICATE, 7. 

On the trial of the general issue, in an action of ejectment, parol evidence may 
be given to prove that the plaintiff, who claimed under a patent from the Uni- 
ted States, was dead at the time the patent issued. Collins v. Brannin & Tram- 
ell, I, 384. 


. Tenants in common, cannot join in ejectment. Wathen, et al., v. English, |, 


534. 
See CONVEYANCES, 4. 
See Dow ER, 9. 


9. The plaintiff in ejectment may enter a remittiter, when the finding is for too 


much, to avoid anew trial. McAllister ». Mullanphy, III, 28. 


10. See ExecuTion, 16. 
ERROR. 


1. 


See Juries, 1. 


2. See Practice, 9—10—77. 
3. A refusal to set aside a non-suit, the imprcperly setting aside a judgment oi 


non-suit, refusing improperly a continuance, and granting or refusing a new tri- 
al improperly, are all matters of error. Johnson v. Strader, et al., ITI, 254. 


ESTOPPEL. 
1. To pass an estate by estoppel, the party must have power to pass it by a direc! 


conveyance. Dougal v, Fryer, III, 29. 


2. An estoppel must be certain to every intent, and precise and clear. La Joyer 


Primn, II, 368. 


3. There can be no estoppel, if the matter alledged be not material. J did. 
4. A person is always estopped by his own deed, and will not be allowed to ave: 


any thing in contradiction of what he has once solemnly and deliberately avow- 
ed. Ibid. 


EVIDENCE. 


1. 


When goods were consigned to a firm composed of A. and B. and before their 
arrival A. was directed by the owner to deliver them to B., to be sold on com- 
mission, and A. acted as the agent of the owner, B. having at the same time a 
concern distinct from the firm, A. is a competent witness against B, in an action 
by the owner, for the value of the goods. Hanly v. Blanton, I, 36. 

In an action on a promissory note, by an assignee v. the maker, parol evi- 
dence is not admissible to prove a different contract from that specified in the 

note. Barton v. Wilkins, I, 53. 


. Where a note showsa promise to pay a certain sum, sixty days after date, the 


maker cannot adduce testimony to prove he was to pay in ten equal instalments. 
I bid. 


3. In the case of an endorsee v. the maker, when there is a plea of payment with- 


out notice, defendant will not be permitted to give in evidence, as off-set, out- 
standing debts against the payee, or remote assignor. Ibid. 


. The statute which provides, that any writing, upon which an action is found- 


ed, shall be received in evidence, and its execution shall not be denied, except 
‘by plea, supported by affidavit, operates only as achange of the rule of evi 





*8 legal | 


ce, and 
_ 


ice may 


he Uni- | 


, Tram- 


zlish, I, 


their 
com- 
me a 
ction 


| evi- 
n the 


, the 
ents. 


yith- 
out- 


und- 
cept 
evi 


INDEX. 


EVIDENCE—Continued. 
dence, which required the execution to be proved. Carroll v. Corn, I, 114. 

6, An intermediate endorser is a competent witness in an action against the payee 
of a billof exchange. Little’s adm’r. v. Pratte, I, 143. 

7. In an action on a promissory note, the Court will not permit the note to be giv- 
en in evidence of the debt, if it appear to have been executed by agent, un- 
less the authority be first proved, notwithstanding the defendant has pleaded non- 
assumpsit without oath. Wahrendorff et al. v. Whitaker et al. I, 146. 

. The effect of our statute, providing that defendant shall not deny the execution 
of a writing sued on, unless by plea, under oath, is merely torhange arule of 
evidence, which requires the execution of the writing to be proved, but does not 
dispense with the proef of authority, where the writing was executed by agent. 
And in actions on simple contract writings, the notes must be produced. J bid. 

An administrator, not interested in an estate further than the per centum to be 
allowed him, is a competent witness to prove a debt or demand due the intestate. 
Graves et al. v. Priest, I, 152. 

\lso Graves et al. v. Black, I, 158. 

10. A person of whom a plaintiff purchased a slave, is a competent witness to 
prove the loss of a bill of sale for the slave, given by the defendant to the wit- 
ness, notwithstanding the latter may have warranted the title to the plaintiff. 
Ellis v. Ellis, 1, 157. 

11. Testimony to prove the hand-writing of one of aYirm, who had endorsed a bill, 
is admissible, although it does not say that they were the same persons as those 
mentioned in the declaration as endorsers. Robinson v. Johnson, I, 167. 

12. See SLANDER, 3—4—9, 

13. Want of consideration, or fraud, may be given in evidence, under the plea of 
non assumpsit. Block v. Elliott, I, 197. 

i4. In an action of assumpsit ona bill of exchange, the bill may be offered in evi- 


dence before proving the acceptance. Bent v. Brainard, I, 203. 
15. Copies of surveys from the Surveyor General’s office, cannot be received in 


evidence, unless they are sworn copies. Rector v. Welch, I, 238. 

16. A certificate of the right of pre-emption is prima facie evidence of title against 
a New Madrid certificate and survey. J bid. 

17. Sworn copies of ordinary contracts, made out by the Spanish authorities hav- 
ing the custody of the original papers, with proof of the signature, and that the 
person certifying was acting in the office which he pretends to fill—admitted in 
evidence. Chouteau v. Chevalier, I, 244. 

18. A copy of a marriage contract, executed in the presence of the Lieutenant 
Governor and Spanish Commandant of Upper Louisiana, with the certificate of 
the Commandant, that it was a copy of the original deposited among the ar- 
chives of said Territory—not good evidence of the marriage. Ibid. 

19. The certificate of the Clerk of the Court, under the seal of the Court, is suf- 
ficient evidence of the judieial character of the Judge of such Court. Hays v. 
Bouthalier, I, 246. 

20. A writ of execution cannot be received in evidence, unless the judgment un- 
der which it was issued, is first proved. Ramsey v. Waters, I, 287. 

21. See ConstpERATION, 1. 

22. In an action by the payees against the drawers of a bill of exchange, the bill 
may be received in evidence, without proving the handwriting of the drawers. 
Holmes & Elliott v. All et al., 1, 297. 108 
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EVIDENCE— Continued. 

23. See Former Recovery, 1. 

24. The protest of a Notary Public should be received in evidence, in an action 
against the drawer of a bill of exchange. Robinson v. Johnson, I, 308. 

25. In an action of ejectment by A. against B. a patent certificate to A.’s legal 
representatives, without other evidence, cannot be received in evidence, and 
such certificate is no evidence of title in A. Matingly v. Hayden, I, 311. 

26. Where A. has a claim against B. and C. pays it, A. is an incompetent witness 
for C. to prove that it was paid at the request of B. Rector v. McNair, I, 333. 

27. See AssIGNMENT, 1. 

28. The testimony of a witness to prove a survey is admissible, without producing 
the plat of survey. Perry v. Block et al., I, 342. 

29. See AssumpsIT, 10. 

30. See New Maprip CeErrtiFIcaTeE, 6. 

31. It is competent for a witness to answer as to the value of property in dispute, 
and to say what such property would generally sell for. Easton v. Woods, I, 
360. 

32. Evidence of a re-delivery should go in mitigation of damages, where the 
quiet possession was restored. I bid. 

33. Where one party permits the other to read a deed in evidence on two trials, 
without proof of execution, this will not give the latter a right to read the deed 
on another trial, without such proof. Baldridge et al., v. Walton. 1, 369. 

34. On the trial of the general issue, in an action of ejectment, parol evidence 
may be given to prove that the plaintiff who claimed under a patent from the 
United States, was dead at the time the patent issued. Collins v. Brannin & 
Tramell, I, 384. 

35. In an action against an executor or administrator, on a note of the testator o: 
intestate, the hand-writing need not be proved, unless the execution be denied 
under oath. Soulard et al., rv. Pratte, I, 406. 

36. The admissions of an agent, that goods sold by him were the property of his 
principal, may be given in evidence, on a trial between the principal and the 
creditors of the agent, to show that the goods did not belong to the agents; anda 
receipt given for the proceeds of the goods, is also competent evidence. Bell» 
Glover, I, 408. 

37. See Deeps, 5. 

38. When a subscribing witness resides in another State, proof of his hand wn- 
ting is sufficient. Little’s adm’r. v. Chauvin, I, 447. 

39. A copy of the grant of letters of administration from the record, is good evi- 
dence, without the letters themselves. Lane v. Clark, I, 468. 

40. Where the maker of a note has been prosecuted to insolvency, the record o! 
the suit may be given in evidence against endorsers to prove due diligence. 

Ibid. 

41. Subscribing witnesses to a deed must be proved, or their absence accounted 
for, and it is not sufficient that the deed was acknowledged. Smith ». Wounts. 
I, 479. 

42. See Bonps anp NorEs, 28. 

43. In an action on the case for debauching plaintiff’s daughter, the defendant may 
introduce evidence showing the bad character of the daughter for chastity. 
Carder v. Forehand, I, 504. 

44. See ADMINISTRATION, 19. 
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EVIDENCE— Continued. 
45. An acknowledgment of a deed, taken before the Judge of the southern circuit, 
action in 1819, is not evidence of the due execution of the deed. Smith v. Mounts, 
I, 512. 
8 legal 46. Evidence of money loaned cannot be received to support a count for money 
e, and | had and received. Bank of Mo. v. Scott, 1,533. 
, 47. An admission by A. that B. had lifted a note for him, is good evidence under 
ritness acount for money laid out and expended. Graves’ adm’r. v. Beard, et al., 
I, 333. I, 535. 
; 18. A certified copy of a confirmation made under the act of Congress of 2d Au- 
lucing gust, 1813, by the recorder of land titles, but which was not complete until 
confirmed by act of Congress, is admissible evidence. George v. Murphy, I, 558. 
19. Parol evidence is admissible to prove the loss and the contents of executions, 
together with the return thereon. Ravenscroft v. Giboney, JI, 3. 
spute, 50. See Recorps, 2. 
ods, I, 51. Proof that a paper offered as evidence in a cause, isa true copy of the origin- 
al, admitted to be lost, is sufficient to authorize its going tothe jury. Bullett 
re the v. Overfield, II, 6. 
52. Declarations made by a vender, other than those made at the time of the sale, 


trials. are inadmissible to defend the title of an innocent purchaser. Kean v. Newell, 
e deed II, 10. 

53. A former recovery may be given in evidence under the plea of non assumpsit. 
idence Hempstead v. Stone, II, 54. 
m the 54. In an action of assumpsit against the Sheriff, for fees endorsed on an execu- 
nin & tion—held, that the execution should be received in evidence, notwithstanding 

the endorsement was a joint one, for the benefit of the plaintiff and another. 

tor 0! Evans v. Hays, II, 79. 
lenied 55. See ADMINISTRATION, 3]. 

56. To admit secondary evidence, it must, under the circumstances, not only ap- 
of his pear to be the best, but it must be the best legal evidence. Philipson v. Ex. of 


id the Bates, II, 95. 

anda 57. A certified copy of part of a record is inadmissible. The whole record must 

Sell v. be certified, in order that the Court may be in possession of the full effect of it, 
for a partial extract may bear a very different import from the whole taken to- 
gether. Ibid. 

58. Certified copies of confirmation of claims to land,.are legal evidence. Strother 
v. Christy, 11, 119. 

59. Defects in the description of a confirmation, must be supplied as similar de- 
fects in other instruments. Ibid. 

60. Under the act of 1816, the Clerk of the Circuit Court, and ex officio Recorder, 
is not authorized to certify copies of deeds. Ibid. 

61. To make a letter te an agent evidence in a case, the agency must first be es- 
tablished. Brown v. Bank of Mo., II, 154. 

62. A written instrument cannot be contradicted, but may be explained by parol 
testimony. Ibid. 

63. In an action onan administrator’s bond, evidence that administratrix was seen 
in possession of money left with her by her husband, previous to his death, and 
money brought to-her by a person sent to ascertain the circumstances of his 
death, supposed to. be his, is properly admitted to ajury. Gov. of Mo. to use, 
&c., v. Byrd, II. 156. 





INDEX. 
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EVIDENCE--Continued. 

64. To read in evidence an instrument of writing, without proof of execution, it 
must be made the foundation of the action. Collins v. Bowmer, II, 158. 

65. An instrument sued on, purporting to be executed by the opposite party, can 
be offered in evidence, without any proof of execntion. Ibid. 

66. A witness cannot testify as to the contents of a record, or of any written in- 
strument, unless its absence be accounted for. Benton v. Craig, II, 160. 

67. Inacivil action for a malicious prosecution, the defendant may give evidence 
Hays v. Waller, II, 181. 


of what he swore on the tial of the indictinen*’. 
Testimony, showing that a witness swore differently on a former occasion, is 


Ti 


admissible. Ibid. 
69. A creditor is a competent witness to increase a solvent estate of a deceas« 


person. Foster v. Wallace, II, 189. 
security ina 


nd, may be proven by any wit- 
as by a subscribing witness to the bond itself. 


The fact that A. was merely a 
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1 evidence will be acmitte tablish the indebtedness of a fraudulent 
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scogin uv. Hl idspeth, 111, 90. 
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xt corn gathering tit 
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». See Maricirous PrRosect 

Where the witness was ask ! r or not the defendant admitted in con 
versation, that the plaintiff had received his portion of an estate, it wa 
held that the interrogatory was leading in its character, and should have been 
suppressed by the Court. McLean, adm’r. of Brockman, v. Thorp, LI, 155. 
77. Inan action for slander, a witness 

plaintiff for chastity, among the majority of her neighbors, with whom he ha 

conversed. Held, that such evidence was properly rejected—not being cal- 
ulated to elicit an answer proper to prove the general character. Adams v. 


was asked what was the character of the 


Hannon, III, 169. 
See Marriace Contracts, 2—3—4—9d. 
Admissions made by a person, after he has parted with his interest in a bond 


or note, cannot be given in evidence in prejudice of the assignee. Cleaveland, 


to use, &c., v. Davis, III. 
80. See Execution, 15—16. 

Evidence introduced to show the rules established among brick-masons for 
measuring their work, illegal when it conflicts with terms of the covenant 
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Pavey & Orr v. Burch, III, 314. 
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EVIDENCE—Continued. 





NECUTION. 
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INDEX, 


82. When improper evidence has been admitted, the Court should exclude it in 
express terms, and it is not enough to do so by implication. Ibid. 

3. An administrator, by statute, is made a competent witness with: regard to all 
facts which occurred before his adininistration commenced. Singleton, to use of 
Gibbs, v. Mann, III, 326, 

S41. Declarations made by. one likely to become heir of an estate, in the life-time 
of the intestate,.as to the condition of his property, will not. be permitted, after 
death, to be given in evidence. Morton v. Massie, ILI, 338. 

». It being a.well settled rule of law, that the best evidence the nature of the case 
will adinit of must be produced, if it should appear that better evidence might 
have been brought forward, the circumstance of its being withheld furnishes a 
suspicion against the party withholding it, that it would have prejudiced his in- 
terest if it had been produced. Graham et al. v. O’Fallon, ex’r., III, 354. 

so. The loss or destruction of a record being first proved, its contents may be 
proved by secondary evidence. Ibid. 

Si. The reported’ decisions of the Courts, and the opinions of eminent lawyers, 
contained in their writings, are evidences of the unwritten law among civilized 


nations. Marguerite v..Chouteau, III, 375. 


1. When an exeeution in favor of A. v. B..is returned that the money was not 
made by. order of the plaintiff’s attorney, and an alias execution is issued and 


put in the hands of the Sheritf subsequently to an execution in favor of C. v. B., 


and the property levied on is not sufficient to satisfy. both executions, the claim 
of C. is to be first satisfied. A.’s first execution does not operate as a lien upon 
the property, after the writ has been returned. Brown v. Sheriff of Cape Girar- 
deau county, I, 108. 

2. See ConsTITUTION, 2. 

3. See SHERIFF, 5. -¢ 

1, A writ of execution cannot be received in evidence, unless the judginent, under 
which it was issued is first proved. Ramsey, ex’r., ». Waters et al., I, 287. 


~' 


See JUDGMENT, 9. 

5, When a writ of execution has been issued and returned not satisfied, another 
writ may be issued after a year and a day have elapsed, without a scire facias to 
revive the judgment. Dowsman v. Potter, I, 368. 


- 


administration, or letters testamentary, an execution may issue against the real 

estate of the testator or intestate. Scott v Whitehill & Finch, I, 494. 

Parol evidence is admissible to prove the loss and contents of executions, to- 

gether with the return thereon. Ravenscroftv. Giboney, H, 3. 

9. See VARIANCE, 5, 

10. The Supreme Court may award execution, to carry their decisions into effect. 
McNair et al. ». Lane, II, 48: 

11. See Evipencer, 54. 

12. When property sufficient to satisfy an execution is levied on, it is a satisfac- 
faction of the judgment. Blair v. Caldwell, ITI, 249. 

13. The Clerk of the Circuit Court has authority to issue an execution on a tran- 
script of a judgment of a Justice of the Peace, filed in his office. Coonce v. 
Munday, III, 264. 

103* 
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7. After the expiration of eighteen months from the time of granting letters of 


























































INDEX. 


EXECUTION—Continicd. 
14. What is clearly implied by a statute, is as much a part of the statute as if ex- 


pressed in words. Ibid. 
15. A recital in an execution issued by a Clerk of a Circuit Court, on a transcript 
of a judgment of a Justice, that execution had been issued by the Justice, and re- 


turned by the Constable not satisfied for the want of property, is not evidence of 


these facts. Ibid. 
16. Inan action of ejectment, brought to recover land sold under an execution is- 
sued by a Clerk of a Circuit Court on a transcript of a judgment of a Justice, 
uintiff, that he prove that execution had been 
I 


ve- 


it is essential to make title in the pl 
issued by the Justice, and the proper ie turn made thereon by the Constable, 
fore the execution was issued by the Clerk of the Circuit Court; the record of 


the Justice is evidence of these facts. 
The act of an act to regulat 
! execution law of Feb., 1825, an 
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INDEX. 
FORCIBLE ENTRY AND DETAINER. 

|. Ona certiorari to bring up the proceedings of Justices under the act concerning 

forcible entries and detainers, the Circuit Court will look only to the record of 

the Justices, and set aside their proceedings for irregularity : the Court will not 

correct the errors in law of the Justices, nor cana bill of exceptions be taken to 












their opinion. Scholar v. Smyth, LI, 294. 

Irregularity is error of fact or error of law appearing in the proceedings. 
Il bid. 

It seems to be the most convenient way to carry on the proceedings in these 











cases in the same manner as they are conducted in the Justices’ Courts, without 





the formality of written pleas. bid. 





On certiorari bringing up the proceedings of the Justices under the act concern 





ng forcible entries and detainers, the Circuit Court on setting aside the proceed- 





izs of the Justices, has no authority to remand them tothe Justices, the func- 







ions of the Justices having ceased. J bid. 









lature is competent to relieve from a forfeiture, even Where the money 


: going toa county ; and that after judgment. Conner v. Bent, I, 169. 





Where money accrues to a county, it cannot be said to be so vested as to pre- 






nt the control of the Legislature. J bid. 












ORMER RECOVERY. 


\ judgment between the same parties, on the same note, and the same form of 





tion, is abar to a subsequent suit for the same matter, while that judgment is 
nreversed. McKnight v. Taylor, I, 202. 


», Inaction of assumpsit against endorsers of a promissory note, a former verdic* 






ind judgment in favor of defemlant, when the sane note was offered in evidence 


ar. Lindell v. Liggett, 1, 06. 





1 acount for an account sated,is no b 










See REPLEVIN, 4. 









See JUDGMENT, 16. 






». Nee PLEADING. 49. 










' See CHANCERY, 49 





LAUD. 


When A. acguires possession of a slave from B. by consent, and gives an instru 








ment of writing, purporting that he had hired the slave, it is a proper question 





for the consideration of the jury, whether the instrument was intended as a con t 





trivanee to cover traud; and if it be so found, the instrument is void. Irwin » 
Wells, I, 11. 1 
A plea of fraud is good against the assignee of a bill obligatory. Ewing » ‘iM 
Miller, I, 168. £ 


See New Manprip CEentirricate, 9. 










A general allegation of fraud, in a plea, without specification, is sufficient 
~ ban] “ 











Montgomery v. Tipton, L, 317. 

Where personal property has passed out of the hands of a fraudulent purchase: 
into the hands of a bona fide purchaser, his title is not effected. by the fraud 
Kean v. Newell, I, 542. y 


6. See CHANCERY, 34. as, 










ii INDEX. 
FRAUD—Continued. 

7. A person injured or defrauded by any fraudulent conveyance, may maintain an 
action of debt for double damages against the parties privy thereto, before con- 
viction of the criminal charge. Miller v. Conway, I, 173. 

8. See EvipENCcE, 71. 

%, The fact of the vendor continuing in possession of slaves after the sale, does 
per se contitute the sale fraudulent and void as to creditors. Foster v. Wallace 
1], 189. 

10. Fraud may be presumed, but not without some evidence on which a presump- 
tion may be raised. Sibly v. Hood, LI, 206. 

11. To constitute a sale fraudulent in fact, as against creditors, it must be made 
with intent, on the part of the vendor, to defraud, delay, or hinder creditors 
I bid. 

12. Where the transaction on the part of the vendor is bona fide and for a full and 
valuable consideration, the fraudulent intent of the vendor alone, will not render 
the conveyance void, although it might be void for other reasons. J bid. 

13. A debtor may prefer one creditor to another, and may transfer all his property 
to one, and leave the other wholly unpaid. J bid. 

14. A conveyance will be deemed bona fide and honest, unless fraud is proved, 
or can be presumed from some evidence upon which a presumption may be 
raised, I bid. 

15. An intention to secure a member of a firm against the ultimate consequences 
of an insolvency supposed to exist, is not a valuable consideration for a deed ot 
sale ; but a liability may form a good consideration for a mortgage. or sale o! 


property, but the liability must happen before the consideration is complete 
T bid. 
16. Secret trusts and powers .are not favored .by the law, and are not permitted | 


stand in the way of creditors and purchasers. J bid. 

17. Retaining possession, after a sale of personal property, is such evidence 0! 
fraud, as should be left toa jury. Ibid. 

is. If A. purchase of B. for a valuable consideration, and honestly to secure: him- 
self and not to defraud creditors, his purchase will be good, although he.knew 
at the time that B. was greatly indebted and actually:in insolvent circumstances. 
Ibid. 

19. Where possession does not accompany.the sale of property, the sale will be 
fraudulent and void as respects creditors. J bid. 

20. A bill of sale made secretly, and to be kept secretly, where the possession re- 
mains with the vendor, will be void as to creditors. Ibid. 

21. A bill of sale’s being conditional, where the property remains in possession 0! 
the vendor in pursuance of that condition, does not save the transaction from 
being fraudulent as to creditors and purchasers. Ibid. 

22. Where a vendor makes a deed with intent to defeat his creditors, it is void 
notwithstanding the vendee had no such intention on his part. J bid. 

FRAUDLENT CONVEYANCES. 

1, See Fraup, 7—11—12—14—20—21—22. 

2. See EvipENcE, 71. 

FRAUDLENT REPRESENTATIONS. 

To charge that a representation was falsely and fraudulently made, is a substantia! 
charge that the defendant knew it to be untrue; and where it may be reasona- 
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tRAUDULENT REPRESENTATIONS—Continued. 
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INDEX. 


bly inferred that the party making the representations must know the truth of 
the matter, of which he speaks, to state what is not known to be true, is just 
as criminal in the eye of the law as to state what is known to be false. Buford 
y. Caldwell, III, 335. 


FREEDOM. 


1, See PLEADING, 5. 
2, Under the articles of confederation, Congress had the power of acquiring the 
territory north-west of the Ohio, and to prohibit slavery therein. Winny v. 
Whitesides, I, 334. 
3. Ifa slave be detained in Illinois until he be entitled to freedom, the right of the 
owner does not revive, when he finds the negro in a slave State. Ibid. 
1. Where a slave is taken to Illinois by his owner, who takes up his residence 
there, the slave is entitled to freedom. J bid. 
Upon petition for leave to sue for freedom, no evidence can be admitted on the 
part of the claimant. Catiche et al. v. St. Louis Circuit Court, 1, 434. 
i. The children of a negro slave, in Illinois, born after the ordinance of 1787, 
abolishing slavery, are entitled to their freedom. Merry v. Tiffin et al., I, 520. 
The ordinance of 1787, was intended as a fundamental law, for those who may 
choose to live under it, rather than as a penal statute. LaGrange v. Chouteau, 
LT, 19. 
\. In construing the ordinance the Court will not be tied down to the particular 
exceptions contained therein, but will look at its spirit and object. 1 bid. 
Any sort of residence contrived or permitted, by the legal owner of the slave, 
upon the faith of secret trusts or contracts, in order to defeat or evade the ordi- 
nance, and thereby introduce slavery de facto, would entitle such slave to free- 
dom. Ibid. 
A citizen of Illinois, and resident there, may,own and employ slaves in this 
State; and the occasional visits of the slave to that State, do not constitute such 
fom. Ibid. 


a residence as entitles the slave to free 





Slaves carried into Illinois with a view to residence, and staying there long 
enough to acquire the character of residents, do, by virtue of such residence 
become free. Milly v. Smith, H, 32. 

12. Such a residence as would entitle the slave to freedom, cannot be acquire: 
Without the connivance or consent of the legal owner. J bid. 

13. Indians taken captive in war prior to the year 1769, by the French, and held 

or sold as slaves in the province of Louisiana, while the same was held by the 
!rench—held to be lawful slaves; and if females, their descendants likewise. 

Marguerite v. Chouteau, II, 59. 

14. The ordinance of 1787, which provides that “ neither slavery nor involuntary 
servitude shall exist inthe N. W. Territory,” does not impair any rights then 
existing—and negroes born and held as slaves, previous to the passage of said 
ordinance, are not entitled to their freedom hy reason thereof. Theoteste v. 
Chouteau, II, 116. 

15, In an action of trespass, &c., to recover freedom, the plaintiff is not entitled 
to damages after the institution of suit. Tramell v. Adam, II, 126. 

16. The action may be sustained without the plaintiff filing his petition and ob- 
taining leave of the Court to sue—these are benefits intended for the plaintiff, 

and which he may waive. Ibid. 
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FREEDOM—Continued. 

17. An averment by the plaintiff “ that he was and is a free man, and that he is 
holden as a slave,” is sufficient under the statute, if proved, to sustain the action. 
I bid. 

18. A negro is mortgaged in the State of Kentucky, and afterwards, but before 
forfeiture of the mortgage, is carried by the mortgagor into the State of Mlinois 
with a view to residence, from which State she is taken by the mortgagee and 
brought to Missouri, where she institutes an action for freedom against the mort- 
gagee—held, that under the laws of Kentucky, which is the common law of 
England in this respect, the mortgagor is the legal owner of the slave ; that he 
could emancipate her ; and that the slave, by her residence in the State of Illi- 
nois, acquired a swb modo right to freedom by the ordinance of ’87, which libe- 
rated her from the dominion of the mortgagor, and gave her a right to freedom 
until the mortgagee, by the means rendered necessary by the terms of the mort- 
gage, again subjected her to slavery. Milly v. Smith, I, 139. 

19. A negro may be hired to work at the Saline in Illinois for twelve months 
without becoming free. Vincent v. Duncan, II, 174. 

20. A negro hired in good faith to work at the Saline for one year, may, at the end 
of that year, be hired a second, without working his freedom. J bid. 

21. An involuntary escape of the negro at the end of twelve months, will no‘ 
cause aforfeiture. Ibid. 

22. If the owner of slaves take them into Illinois with intent to reside there, and 
do reside there, keeping the slaves, they become free. Ibid. 

23. If the owner stay in Kentucky, and send his slave to work in Mlinois, he be- 
comes free. I bid. 

24. A slave is incapable of acquiring a permanent settlement or regular domicil by 
residence. I bid. 

25. The Constitution of Hlinois cannot be controlled by the ordinance of 1787 
I bid. 

26. The admission of A. that he is a slave, is no evidence against him ia a suit for 
freedom. Ibid. 

27. A slave who resided at the Ohio Saline as a laborer, in the year 1817, is enti- 
tled to his freedom. I[bid. 

28. See INFANTS, 5. 

29. The master who permits his slave to go to the State of Illinois to hire himself, 
commits as great an offence against the ordinance of 1787, as he who takes his 
slave along with him to reside there. Ralph v. Duncan, III, 139. 


30. For the purpose of self government, the Constitution of Illinois might have 
been well in force from the time of its adoption, but in a suit for freedom the 
Court will limit its effect to the time when Congress assented to the admission 
of the State into the Union. Ibid. 

31. Evidence that the defendant gave his note to the plaintiff to prove that he act- 
ed with him as with a free man, is admissible. Ibid. 

32. The master’s assent to the residence in Illinois may be inferred from circum- 
stances. Ibid. 

33. Where a person does not intend introducing slavery into the State of Illinois, 
yet does in fact introduce it, he will forfeit his slave unless he can show some 
reasonable and necessary cause for introducing the slavery. Julia v. McKinney). 
YI, 193. 
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FREEDOM— Continued. 
34. Where a slave was settled in the State of Illinois, but with an intention on the | | 
; 

| 





part of the owner to be removed at some future day, it was held that hiring said 
slave toa person to labor for one or two days, and receiving the pay for the hire, 
entitled the slave to her freedom, under the second section of the sixth article of af | 
the Constitution of Illinois. J bid. : 
35. A negro on recovering his freedom, is entitled from his claimant to the value 
of his services, or the wages he may have earned during the pendency of his 
suit, though the claimant may have held him during that time by virtue of an 
order of the Court; and trespass and false imprisonment is the proper form of 
action to recover the value of his services, or the wages earned. Gordon v. 










Duncan, III, 272. 

36. In an action for freedom brought by a slave against his master, the Circuit Court 
instructed the jury, that if they believed from the evidence that the master took 
the slave into the State of Illinois, and used him there as a slave, or permitted 
him to be used as such, they should find for theslave; but that if the slave went 
into the State on a mere visit, or ran away from Missouri to that State, he would We 
not therefore be entitled to his freedom: and the Court refused to instruct the | i f 

| 
' 









jury, that if they found that the slave went on a visit to the master’s house and 
the master made no objection to such visit to Illinois, but employed him in plant- 
ing corn and harvesting in Illinois, and permitted the slave to hire himself to 
labor in that State, they ought to find for the slave. Held, that the Court did 
not err in giving the one and refusing the other instruction. Nat v. Ruddle, 











ILI, 282. ie 
37. In Louisiana, under the French government, Indians could not lawfully be re- igs 
4 Or. : ‘ 

duced to slavery. Marguerite v. Chouteau, III, 375. i 






FUGITIVES FROM JUSTICE. 
Warrants issued by the Governor for the apprehension of fugitives from justice, are 
required to be under the great seal of the State; and the impression of the sea! 
being unintelligible, makes void the warrant. Vallad v. Sheriff of St. Louis 






county, IT, 24. 
GAMING. 
1. A note given for a sum of money expressed therein to have been won at “ gam- 
gling,” is recoverable at law. Waddle et al. v. Loper, I, 453. 







f 
5 0 i 
See CRIMES AND PUNISHMENTS, 4. “4 








3. Sce CHANCERY, 27. 





GARNISHMENT. rp 
See ATTACHMENT, 18—19. 









GRAND JURY. 

1. It is the duty of the grand jury to inquire diligently into all offences against law Tt 
committed in their several counties. Ward v. The State, II, 98. 

2. In the exercise of their duties, they may cause such persons to come before 

them to give evidence, as they believe most likely to have a knowledge of any 

violation of the law. Ibid. 


GUARDIAN AND WARD. 
See ADMINISTRATION, 37—38—39. 


NOTCH POT. 
See AGREEMENT, 3. 





















lvi INDEX. 


HUSBAND AND WIFE. 

1. Property conveyed to a woman after separation from her husband, by their own 
voluntary act, cannot be held against the husband’s right of possession; and the 
separation was not authorized by law. Gonsolis and Wife v. Douchouquette, 
I, 476. 

A slave conveyed to a married woman after a mutual separation, cannot be held 
in prejudice of the husband’s rights ; the separation not being authorized by law. 
Chouteau v. Douchouquette, I, 473. 
\fter a decree for alimony, the husband is not chargeable for debts contracted 
by the wife. Bennett v. O'Fallon, ex’r., H, 57. 
g with a married woman, who lives separate and apart from her 
oso attheir peril. J 
» cause of action accrues against the wife while sole, the suit is pro- 
rht against both husband and wife; but the husband alone has pow 
attorney for the wife. Benjamin and Wife v. Bartlett, II, 63. 
and wife cannot convey an estate granted to the wife and her hei 
‘rture. Hedelston v. Field, 111, 69. 
| woman is not hable on a note executed by herself, even though her 
s been absent in another State for many years. Chouteau v. Merry 
ay be the agent of her husband. Singleton ». Mann, II, 326. 


1 


it by the husband toa co-heir of the distributive share of the 


longing to the estate of her deceased father, is no bar to the hus- 


ig the same lots to any just demands which he may have against 
f the deceased. Morton v. Massie, II], 338. 
INCREASE OF PERSONAL PROPERTY. 
The increase of live stock belongs to the person holding the particular estate, anc 
not to the remainder man. Lewis v. Davis, III, 98. 
INDIANS. 
EEDOM, 13. 


uisiania, under the French government, Indians could not lawfully be re 


{uced to slavery. Marguerite v. Chouteau, II, 375. 
INDICTMENTS. 
1. In an indictment for assult and battery, it is not necessary that the word “un- 

lawfully,” should be used. The State v. Bray, I, 126. 

2. An indictment charging that N. represented to O. that he possessed four val- 

uable negroes, and that he would let him have two of them for bills of exchange 
on Philadelphia, and that in consequence of this representation, the bills were 
drawn by O., and that this representation was made knowingly and designedly, 
and with intent to cheat O. of his drafts, and that in fact N. possessed no such 
slaves as he pretended to have, is substantially good under the statute in relation 
obtaining effects, &c. under false pretences. The State v. Newell, I, 177. 

An indictment for betting at Faro Bank need not set out the particular nature 
of the game, nor the name of the person with whom the bet was made. ‘The 
State v. Ames, I, 372. 

An indictment, charging A. with stealing a book of the value of three dollars, 
is sufficiently certain, and the title of the book need not be stated. The State 
v. Logan, 1, 377. 
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INDICTMENTS—Contimed. 

5. In anindictment, the place where the offence was committed must be charged 
in the body of the indictment—not sufficient to charge it in the margin only. 
The State v. Cook, 1, 390. 

i, An indictment against a Justice of the Peace for a wilful misdemeanor in office, 








should show such facts as would amount to such misdemeanor, independent of 





the word wilful; and to make this out, the indictment should charge the act to 





liave been done knowingly and corruptly. The State v. Gardner, II, 22. 





The instrument should alledge the fact to be wilful; not that the defendant wil- 






fally did an illegal act; which was bad on demurrer. Jbid. 






An indictment against H. for perjury, committed upon the trial of P. for larce- 





ny, should charge or show that the larceny for which P. was tried, was either 


ui\ 







made felony by statute, or was such as at common law amounted to felony. 
Winch v. The State, 1, 128. 
» It should be alledged that the facts sworn to by H., and in which the per- | 












is charged to have been committed, were material upon the trial of P. 








indietment, charging that the defendant did suffer a gambling device called 


ufile board to be used at his house, at which a game of chance called shuiHe 













board was played for money and property, is good under the statute. The State | 
*, Foster, II, 170. i 
If the facts be stated, as to time or place, with uncertainty or repugnancy, tI 
indictinent will be bad. The State v. Hardwick, I, 185. 
, In an indictment under the act to Impose a tax on venders of merchandize, it i 
t ‘essary to charge that the articles were sold by retail. The defen t 
ild move the Court to exclude all evidence of such sales as he might lawiully 
make. ‘Tracy & Wahrendorff v. The State, HI, 3. hy 
3. Indictment under the act of Feb. 4, 1825, for selling spirituous liquors without lia 
rn 
ence. Several distinct acts of selling were set forth in the same count—held a 
that the several acts of selling constituted but one offence, and, therefore, the 





> 





ctinent was not lable 

















the same count. Storrs v. The State, IIT, 7. ; 
1, Oifences of a different character or degree, upon which the judgments must be 
different, must not be joined. bid. 
15. If the fact be stated, as to the time or place with repugnancy, or uncertainty, f 
the indictment will be bad. Jane (a slave) v. The State, IL, "J 
iG. If two times or places have been previously mentioned, and afterwards a part : 
only is laid “then and there,” the indictment is defective, because it is ‘| 
tain to which it refers. bid. ‘ f 
17. An indictment against a slave for preparing, exhibiting or administering medi- 4 





cine, must charge the act to have been done feloniously, or with a felonious in- 


tent. Ibid. 













iS. An indictment under the 43d section of the act concerning crimes and misde- Uf 
meanors, Which punishes counterfeiting coin current in this State, must charge ih, 
the offence to have been committed “ with an intent to defraud.” Mattison v. 4 
The State, Ii, 297. 





INFANTS. 
1. An infant cannot appear by attorney. Jeffrie v. Robideaux, IIT, 24. 
2. If an infant appear by attorney, as well as by next friend, it will be error. 


Ibid. 
104 







Mili INDEX. 
INFANTS— Continued. 


3. Every plaintiff and defendant will be taken to be of full age till the point is made 
and evidence heard. J bid. 
1, Judgment against an infant is good till reversed. bid. 
5. The act respecting suits for freedom, leaves the common law as 
gards the rights of infants to sue. J bid. 
INJUNCTIONS. 
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[NSTRUCTIONS— Continued. 
made i. It is erroneous to instruct the jury to find as they think right upon the evi- 
dence. Baily, adm’r., v. Ormsby, II, 398. 


INTEREST. 
1. Where a bond or note has been lost or mislaid, the obligor or maker cannot be 
relieved from the interest for the time it was so lost, unless he has made a tender 
of the money. Rector v. Mark, I, 206. 
A creditor is entitled to interest on a claim for money paid, from the time it was 


so paid. Chamberlin v. Smith’s adin’rs., I, 515. 

Sve CouNTY WARRANTS. 

A judgment given to bear interest at the rate of ten per centum per annum, |: 
roneous. Benjamin and Wife v. Bartlett, IL, 63. 


DGMENTS. 

\ judgment confessed before a Clerk, isnot such a judgment as will warrant thi 
issuing of an execution. The party should have the judgment entered up by 
the Court at the next term, and if not then, at a subsequent term, after giving 
‘efendant due notice. Holmes & Elhott v. Carr & Co., 1, 41. 

When a judgment is confessed before the Clerk in vacation, and the Court al- 

rwards refuses to have the judgment entered up as of the term next succeed- 

r the confession, a mandamus will go in the alternative. Vernon & Blake v. 
rg, 2. SI. 
rment for a greater amount of damages than laid in the declaration is erro- 
Carr & Co. v. Edwards, I, 96. 
udgment may, as to matters of form, be amended at any time. Hickman 3 
rnes, I, 110. 
Practice, 4—8—10—12—141—16—19. 
‘nt entered forthe amount of a recognizance, to be discharged by a less 
Steinback v. ex’r. of Lisa, I, 163, 
SALES, I. 
t in an action between the same parties, in the same form of action 
same note, isa bar to a subsequent suit for the same matter, while 


dgment is unreversed. MeKnight v. Taylor, 1, 202. 


ement confessed before the Clerk of the Circuit Court in October, 1821, good 


\nd when it was obtained in the life time of debtor, execution may, at the ex- 
piration of eighteen months, be issued against his property, without revival by 
sci. fa. Finley et al. v. Caldwell, IT, 364. 

10. Judgment against administrators for the same debt, before the County Court 
does not merge the former judgment in the Circuit Court. Ibid. 

11. Judgment recovered by the State against administrators, for monies collected as 
a public officer, has no priority over a judgment confessed by defendant in hi 
life time, although the money was then due the State. Ibid. 

12. A judgment in rem., obtained in another State on attachment, cannot sustain an 
action in this State. Chamberlin v. Faris et al., I, 367. 

15. A judgment obtained in another State, without notice, will not sustain an aec~ 
tion in this State. Overstreet v. Shannon, I, 375. 

id. A judgment is not assignable at law, further than to authorize the assignee to 
receive the money ; the suit being in the name of theassignor. Bardon et al. ». 
Savage, I, 398. 
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JUDGMENTS—Continued. 
15. The assignment of a judgment to H., obtained against S. while H. was on» 


‘the firm of S. & Co., for a partnership debt, does not extinguish the debt 


, made after verdict, ‘that the plaintiff have full benefit of the ver 
shes ite 


rors found, iot a legal judgment, and is no bar. Catiche etal 
reuit Court. 


by attachment, on an affidavit not w 


set aside for irregularity, even ait: 


Hayden, IT, 187. 


intiff has claimed, is erron 
rate of ten per centum per annum, 


State, without actual notice t 1 


and credit in t ‘ourts of this 


oo ? se ah : } 
rd contain a bill in Chancery, filed | 


‘lendant will not be permitted to 1 


rinent that its payment has been e: 


ars, the objection will I e fatal in 


question of law to the decision of a jury. Coleman 


Upon the return of the jury with their verdict, either party has the right 


cause the jury to be polled, and a refusal by the Court iserror. Hubble v. Pat 
terson, [, 276. 


See Practricr, 39—44—0d2. 


JURISDICTION. 

1. A person residing in the Arkansas county was liable to be summoned or held t 
bail in the county of Cape Girardeau, (if found therein,) in an action by a per- 
son residing without the Missouri Territory, notwithstanding the act of the Le 
vislature of 1813. Wellborn v. Tindall, I, 153. 

2. The act of Congress, of January 27, 1814, severed the Arkansas county fron 
the other parts of the Territory, for every judicial purpose except that of ap- 
peals and writs of error. Ibid. 

3. Sce Justices’? Courts, 1—10—21. 
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JURISDICTION— Continued. 


LS One 4. Where the appearance of a party was entered by mistake, and a judgment ren- 
» debt dered against him a Court of Chancery has no jurisdiction for the purposes of 


general relief, but may enjoin the judgment until the party can have a trial at 
e Ver law. Campbell v. Edwards, I, 231. 
> et al ). The Circuit Courts have no jurisdiction to foreclose mortgages of personal pro- 
perty, given in the year 1821. O’Fallon v. Elliott, adm’r of Hanly, I, 258. 
6, See CHANCERY, 13. 
7. The Circuit Courts have jurisdiction in an action on several notes, which, to- 
gether, exceed 90 dollars, although no one amounts to that sum. The demand 
settles the question of jurisdiction. Langham and Gentry v. Boggs, I, 337. 

s. When a declaration demands more than $90, it is error for the Court to dismiss 
the suit for want of jurisdiction, without first having found that the amount due 
is Within the jurisdiction of a Justice of the Peace. Frazer v. Shitle, I, 410. 

, In an action commenced on the 10th June, 1825, in the Circuit Court, and a 
verdict obtained for $60—held, that the Court has jurisdiction, and may adjudge 
costs in its discretion. Dougherty v. Downey, I, 482. 

lu. Where the defendant withdrew his plea, &c., filed another plea toa new de- 
claration which the plaintiff had leave to file, issue joined and trial—held, to be 
an admission of jurisdiction in the Court where the proceedings were had. 
Bettis v. Logan, I, 4. 

11. Where the Court or Justice of the Peace has jurisdiction of the subject mat- 
ter, the ministerial officer is not bound to examine into the validity of the judg- 
tuent, the proceedings, or the process. It is sufficient for him that the judicial 
officer had jurisdiction of the subject matter. Miller v. Brown, III, 94. 
warranto. The State v. Merry, III, 198. 

13. The Circuit Courts have jurisdiction of assaults and batteries committed prior 


12. The Supreme Court has jurisdiction of an information in the nature of a quo 


to the passage of the act of 18th January, 1831, declaring assaults, batteries, 
&e., not indictable offences. Wilder v. The State, III, 291. 
11. The act of 1827, in amendment of the act ef 1825, concerning Courts, trans- 
fers to the County Courts all the jurisdiction which the act of 1825 had given 
to the Probate Courts. Graham et al. v. O’Fallon, ex’r, III, 354. 
JUSTICES’ COURTS. 
1. A Justice of the Peace has jurisdiction of an action against an officer for an 


escape, if the sum demanded does not exceed fifty dollars. Lockhart v. Hays, 
I, 193. 
2. In suits before a Justice of the Peace, wherein the demand exceeds twenty 


“: 


dollars, either party has a right of appeal. Sipp v. St. Louis Circuit Court, 
J, 253. 

3. On an appeal from a Justice of the Peace, the recognizance must be signed by 
the appellant and his surety. Nichols v. St. Louis Cireuit Court, I, 254. 

1, On an appeal from a Justice of the Peace, it is not necessary that the bond 
should pursue the statute verbatim, a substantial compliance is sufficient. Strange 
and Priest v. Ellis, I, 291. 

3. A Justice of the Peace has jurisdiction of an acticn “on an account,” for by 
that is understood book account. Floyd v. Wiley, I, 305. 

6. In an action on an account commenced before a Justice of the Peace, an ac- 
count made out in the name of the = the plaintiff, does not prevent the 
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JUSTICES’ COURTS— Continued. 

plaintiff from proving his claim, and recovering for the same. No account need 
be filed. Brown v. Fricke, I, 312 
Where there are several dedante in a suit before a anes of the Peace, and 
an appeal is taken by one, judgment cannot be rendered for those who did not 
join in the appeal. Perry v. Block, et al., I, 342. 
Where all the defendants will not join in the appeal, the one appealing must 
summon the others, and sever fromthem. J bid. 
The docket of a Justice of the Peace is evidence of nothing but what the law 
requires to be written down. J bid. 

10. A Justice of the Peace has jurisdiction in a suit on an account for more than 
$90, if the balance claimed be lessthan that sum. Buckner v. Armour, I, 379. 

11. When the plaintiff, in an appeal froma Justice of the Peace, recovers the 
same amount in the Circuit Court, but afterwards remits a part, he is still enti 
tled to his costs on the appeal. J bid. 

12. A summons issued by a Justice of the Peace need not state the amount de- 
manded. Charless v. Maney, I, 382. 

13. See AppEAL, 4—7—8—14—24—25—26—27—2» 

i4. Where an appeal from a Justice of the Peace is prayed for by one of two de- 
fendants, but the recognizance is entered into by both, the appeal is well take: 
Sargent v. Sharp et al., I, 429. 

i5. When a Justice of the Peace signs his name an appeal bond, in the chara 
ter of Justice, it is not necessary that the words ‘ 
be prefixed. J bid. 


16. In actions before Justices of the Peace, the execution of a bond or note may 


‘ test,” or “ witness,” shoul 


be denied ore tenus, under oath. Kennerly v. Weed, I, 480. 

i7. A Justice of the Peace has no power to grant a new trial, except in 
non-suit, or judgment by default. Downing v. Garner, I, 539. 

iS. In proceedings before a Justice of the Peace, the statute has dispensed wit! 
all matters of mere form Casey v. Clark, II, 12 

19. A substantial statement or declaration of the cause of action must be file 
with the Justice. J bid. 

20. In all suits before a Justice of the Peace, a brief statement of the cause of a 
tion and the amount claimed, must be filed with the Justice. Oldle v. Clark, 
i 43 

21. The statement is necessary to give the Justice of the Peace jurisdiction, and 
the Circuit Court permitting such statement to be filed, after the cause came uy 
to that Court, iserror. bid. 

22. Anaction of trespass will lie before a Justice of the Peace, for trespass com- 
mitted on lands; but the plaintilf in such action can recover single damages 
only. Treble damages are recoverable only in an action of debt. Papin ». 
Ruelle, I, 26. 

93. In atrial before a Justice of the Peace, evidence may be given to support a 


plea in abatement after the cause has proceeded in chief. Henry v. Lane, 
II, 16 
24. In a suit before a Justice of the Peace, the party is not required to swear te 


his abatable defence. J bid. 
5. An appeal from a Justice of the Peace, on a judgment by nil dicit, is good 
without a motion for a new trial. Thompson v. Curtis, IT, 169. 
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26. In a suit before a Justice, the effect of a judgment will be given to the verdict 
of a jury, so soon as the verdict is entered on the Justice’s docket. Rutherford 

v. Wim, III, 12. 

27. An appeal taken within ten days after the Justice gave judgment, will not be 

good unless it be also within ten days after the return of the verdict. bid. 

28, A plaintiff may sue on all or only a part of the demands he may have against 
the same defendant, before a Justice of the Peace, and cannot be compelled to 
consolidate his actions after he may have sued on several demands. Barns v. 
Holland, III, 34. 

29, By dismissing an appeal from a Justice, the Circuit Court leaves the judgment 
of the Justice in full force. bid. 

30. By dismissing an appeal, the Circuit Court divests itself of the power to re 
verse the judgment of a Justice. Ibid. 

‘1. In repealing the law requiring a brief statement of the cause of action to be 
filed, in suits before a Justice of the Peace, the Legislature necessarily repealed 
the law requiring this brief statement or a copy to be annexed to the summons 
and read to the defendant. Neil et al. v. Dillon, IIT, 43. 

32. The Court will not presume that the Legislature intended that a copy of the 
bond, note, &c., should be annexed to the summons and read to the defendaui‘ 

I bid. 

33. That the note on file is made payable to an individual without the additior 
senior, when the suit and proceedings are carried on by an individual of the sam: 
name with the addition senior, is not suflicient ground for dismissing a suit 
Ibid. 

34. An instrument warranting a Jack to be a sure foal getter, and a sound and 
healthy Jack, and promising to refund seventy-five dollars with interest, in case 
he proves otherwise, is a liquidated claim, and may be given in evidence before 
a Justice of the Peace without notice. Myers v. Hay, LI, 72. 

). See CERTIORARI, 3—4. 

43. An affidavit made by an appellant ina Justice’s Court in these words, viz: 
‘** That he did not appeal, but because he was injured by the judgment of the 
Justice,” is good in substance. Myers v. Woolfolk, III, 246. 

‘7. In the proceedings of Justices’ Courts, substance and not form is regarded 
T bid. 

8. A warrant was issued under the 7th section of the act regulating Justices 
Courts, and served, not by arresting the body, but by reading as in case of an 
ordinary summons, and on the non-appearance of the defendant a judgment by 
default was rendered against him. Held, that under such service the defendant 
might appear and defend ; that he had all the benefit of the process the law con- 
templated ; that the arrest of the body is designed for the benefit of the plaintiff 
which he may waive; and that if the defendant, after the judgment by default, 
take the cause to the Circuit Court, he is precluded from any objections to the 
regularity of the proceedings, the law requiring that on appeals from Justices’ 

Courts, a trial de novo shall be had in the Circuit Court on the merits, without 
regard to the irregularities and informalities of the Justice. J bid. 

19. An affidavit is essential to give to the Circuit Court jurisdiction of an appeal 
from a Justices’ Court. bid. 

40. A defendant suffering judgment to go by default against him in the Justice's 
Court, is not entitled to an appeal, without first moving to set aside the judg 
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JUSTICES’ COURTS—Continued. 

ment by default. The 2d section of the act of 1826, regulating proceedings in 
Justices’ Courts, and which allows appeals “‘in all cases,” does not repeal the 
proviso to the 22d section of the act of the revised code, entitled “An act es- 
tablishing Justices’ Courts,” &c. Barnett et al., v. Lynch, III, 261. 

11. Quere? Whether a summons requiring a defendant to answer Thomas Barnett 
& —— Ivers is not good? bid. 

12. Appearance in a cause waives defects in the summons. Ibid. 


i2. A single Justice of the Peace is not authorized to take a recognizance of bail 


from a person arrested under a capias issued on an indictment found in the Cir- 


cuit Court. The State v. McGunnegle, II, 284. 

i4. In suits before Justices of the Peace, a statement of the cause of action is not 
necessary, except in eases for damages on account of wrongs done. Harryman 
v. Robertson, Il, 316. 

i>. A writing signed by a party praying an appeal from a Justice of the Peace, is 
not an affidavit within the meaning of the statute, until certified by the Justice. 
Price v. Halsed, III, 323. 

if. It is the duty of Justices of the Peace to keep a docket, in which he shall 
keep fair and accurate entries of all suits instituted before him, with the pro- 
ceedings thereon; and if a Justice of the Peace has failed to certify to a paper 
intended as an affidavit, it is error in the Circuit Court to perinit him to come 
into Court and there certify to the same. J bid. 

17. The appellant in a recognizance is bound to make it to the appellee, and not 
“to the State of Missouri.” A recognizance so taken, is considered not merely 
informal, but substantially defective. Lid. 

t8. A Justice of the Peace cannot issue a scire facias, on a judgment obtained be- 
fore another Justice, to show cause why execution shall not issue. Wilson v 
Tiernan, III, 396. 

LANDLORD AND TENANT. 

1. See ADMINISTRATION, D—6. 
See AssuMPSIT, 23. 
A lessor and lessee do not stand to each other in the relation of principal and 
agent, and where an injury is done to the legal rights of the lessee, the lessee 
and not the lessor, must sue. Stark v. Miller et al., II, 330. 


LAWS. 
1. See PLEADING, 41. 
2. The act of December 9, 1822, to incorporate the city of St. Louis, is not a pub- 
lic act. Loper v. Mayor, &c. of St. Louis, I, 486. 
LIEN. 
1, Sce Execution, 1. 
2. A judgment against an administrator is no lien on the lands of the intestate, al- 
though the judgment be de bonis testatoris. Scott v. Whitehill & Finch, I, 549. 
3. When the purchase money for land remains unpaid, it is a lien on the land, 
against all subsequent purchasers with notice. McKnight & Bray v. Bright, 
Il, 89. 
LIMITATION. 
1. The proviso of the statute of limitations does not operate, unless there was 
such a removal or obstruction as did, in fact, defeat the party. Bobb v. Ship- 
ley, I, 164. 
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LIMITATION—Continued. 

2. Proof that plaintiff inquired for defendant, and could not find where he was, sc 
as to sue, prevents the statute from running. Ibid. 

3, See Assumpsir, 10. 

!, Where a note is made payable “on demand,” the statute of limitation begins t« 

run from the date of the note. Easton v. Adm’r. of Long, I, 472. 

». Where a debtor removed from this State to Scotland, and remained four years, 
the statute of limitations does not run for that time, so as to bar the action of a 
creditor. Hancock v. Hough, I, 484. 

ti. Where adebtor absconds or removes, a creditor is not barred by the statute of 
limitations, although he does not commence an action by attachment. J bid. 

7. A ereditor of an estate has not five years to establish a simple contract debt af- 
ter the death of the testator or intestate, if the claim was previously due. La 
beaume v. Hempstead, I, 554. 

s. The statute of limitations, in an action of trover, for bank notes and silver coin 
does not commence running until the plaintiff obtains knowledge of the con- 
version. Arnold v. Scott, IH, 14. 

4, In every civil case, where a party intends to rely on the statute of limitations 
he must plead it, otherwise he cannot avail himself of its provisions. ‘Tramnell 
». Adam, II, 126. 

i0, A simple removal from astate where a contract was made, to another state 
will not, of itself, prevent the running of the statute of limitations. Cartinel! 
v. Hopkins, IT, 179. 

11. A. commenced an action of assumpsit against B. B. pleaded the statute of 
limitations. The Court instructed the jury to find for the defendant, unless they 


believed from the evidence before them that the defendant did promise to pas 


Within the five years next preceding the commencement of the suit. This in- 
struction was held to have been properly given. McLean, adm’r. v. Thorp, HI, 
155. 

12, Where it was in evidence that the defendant had said within the five years 
next preceding the commencement of the suit, that he must have some money 
or the plaintiff would sue him, and also that the defendant was agent for th 
plaintiff in selling some property, the Court were not agreed to say that the ju 


c 


| t} em of a 


ry should have been instructed, that there was no evidence before th 
promise of payment made by the defendant to the plaintiff within the five yea: 
next before the commencement of the suit; but they held that a motion of th 
defendant fora new trial should have been granted. Ibid. 

13. The fact that the party was poor, and so unable to bring suit, will not prevent 


the running of the statute of limitations. Perry v. Craig, III, 360. 





LOAN OFFICE. 
1. See ConSTITUTION, 6. 
2. In an action for a certain sum in loan office certificates, the defendant may 





show the value of the certificates at the time the debt became due, that being 
the true criterion of damages, or of ascertaining the sum of money due. Thom- 
as et al., v. Starling, I, 415. 

3. A note given for a sum of money in loan office certificates, even at “gambling,” 
is recoverable at law. Waddle et al., v. Loper, I, 453. 

4. A covenant for the payment of so much money, in loan office certificates, is 

good; and it is no defence to say, that the said loan office certificates were bills 












































Ixvi INDEX. 
LOAN OFFICE—Continued. 
of credit, and emitted in violation of the constitution. Thomas et al., v. Star- 
ling, I, 497. 
MALICIOUS PROSECUTION. 
1. Ina civil action for a malicious prosecution, the defendant may give evidence of 
what he swore on the trial of the indictment. Hays v. Waller, II, 181. 


2. An action can be sustained for an injury done to the character, by a malicious 


application without probable cause for a search warrant, on the ground that 
goods had been stolen and were concealed within a persons enclosure. Miller 
v. Brown, III, 94. 
3. Probable cause is a mixed question of law and fact. The existence of the cir- 
cumstances alledged to show probable cause, is matter of fact; but when the ex- 
istence is found, whether they amount to probable cause is a question of law. 
The iry that probable cause has been proved; 
but stimony to the jury, unless the facts are 


} 7} 
l 


»y the parties or the jury to the Court. 


‘ witness to be asked “what was the com- 

e plaintiff lived, as to his honesty or dis- 
*what was the general character of the 

held that there was no error; because 

» the general character of the plain- 


at object, it was properly rejected. 


i for honesty, is a circumstanee 


evidence, to help in making out the 


MANDAMI 
1. Wii 


lerk, in vacation, and the Court af- 
ered up as of the term next succeed- 


the alternative. Vernon & Blake v. 


uit Court, to grant an appeal, because 
by application to the Supreme Court, 
ige f in vacation grant the appeal. Byrne v. Harrison, I, 


1, Where the County Court refuse to draw their warrant on the treasurer of the 


county, directing him to pay an account which has been allowed by the Circuit 
Court to the Clerk of said Court for office rent, a mandamus is an appropriate 


remedy to compel them to do so. County of Boone v. Todd, III, 103. 


MARRIAGE CONTRACTS. 
1. See EVIDENCE, 18. 


Seduction may be given in evidence to aggravate the damages in an action for 
a breach of marriage contract. Green v, Spencer, III, 225. 

A deposition containing evidence that the defendant never intended to marry 
the plaintiff, isadmissible. J bid. 


4 


4. Evidence of general character, before seduction, is admissible. bid. 
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WARRIAGE CONTRACTS—Continued. 

, In an action for breach of marriage contract, the statement of A. in the pres- 
ence of B. “that she was ready to marry him, and that she had made prepara- 
tions for the occasion, and that she was as ready as she ever would be,” was 
held to be evidence from which the jury might well infer an offer to marry 
I bid. 

VERGER. 
1. Where a debt exists by simple contract, the taking of a covenant, bond, o1 


other higher security, extinguishes the debt. Bank of Missouri v. Tesson, 


> Where a slave is killed, the private injury to the owner is not merged in the pul 


lic offence. Nash v. Primm, I, 125. Also, Mann v. Trabue, I, 508. 


\isnomer cannot be taken advantage of on trial, but must be pleadec in abate- 


I] nly v. Bianton, I. 36, 





1. Proceedings to foreclose a mortgage, under our statute, are proceedings at coin- 
law, and not governed by rules in Chancery. Carr v. Holbrook et al. 
eee 

\ deed made for lands, to be absolute on the payment of certain notes, but i: 
( It of payment. to be void, is to be constdered a mortgage. TJ 

T ( rx ts have no jurisdiction, ur r the act of 1807, t eclo 
! | | property ven in 182]. O'Fallon Elli m’r. ¢ 
ee 
| mol or of personal property vill be restrained from remoy mort 
ed p } ty out ¢ the State before iV ent « deb Be 5 N it} 
} be Be } 
in foreclose a mortgage executed in consideration of loan-office 


» the State, 1, 380. 





r within the time prescribed by the Court 


] decree cannot be made; but a decree nist must be first Piven, in cases 
{ ie of mortgages. ‘The State v. Evans, 1,499. 
Where mortgaged property 1 sold and the proceeds of the sale are insufficient 
to pay the rigage debt, the mortgagor is personally liable for the remainder of 
the debt, unless it was a part of the agreement that the mortgagee sliould rely 


ole ly upon the mortgaged premises. Scott v. Jackson, II, 85. 

s. An agreement that land should be chargeable with, and security for the pay- 
ment of a debt, though nota legal, is yet an equitable mortgage. Davis v. Clay, 
IT, 130. 

4, An assignee of a debt secured by mortgage, may, by a bill in chancery, com- 
pel the sale of the mortgaged premises, for the payment of the debt, as the mort- 
gage, by the assignment of the debt, passes as an incident to it. Laberge v. 
Chauvin, H, 145. 

\0. In case of mortgage, the statute of this State gives the mortgagee, on failure 
of the mortgagor to pay, the right only of recovering his debt and damages. 
Mullanphy v. Simpson, III, 345. 

\1. A mortgagee petitioning to foreclose a mortgage, is not required to give notice 
to a subsequent mortgagee of his intention to foreclose, no more than a prior 


judgment creditor is bound to give notice toa subsequent judgment creditor of 


his intention to sell. J bid. 
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MORTGAGES—Continued. 

12. A Court of Equity will permit a subsequent mortgagee or his alienee to come 

inand redeem, but he must come and not wait to be called. J bid. 

13. In contracts of mortgages, and of all other kinds, to ascertain what the parties 
mean, we must in some instances, look not only at the words, but to the subject 
matter of the contract, and in cases of mortgages of things of a variable price, 
where no time is mentioned, the ite: ought to redeem while the article is 


ata fair value. Perry v. Craig, LI, 360. 


t out their names, and cannot sue in the name of 


a partnership. vis v. Lamme & Brothers, If, 168. 
» Courts can take judicial notice of the abbreviation of a man’s given name; 


reas to the family name. Fenton v. Perkins Lil, 106. 


PER LIFICATE. 


irvey of the land, are sufficient to 


office, cannot be rece: ved In evi- 


rima facia evidence of title against 


1of which the cert 
iot appear that M. h 
ive him an ¢ jMii 
by privity betwee: 
! States throug! 
Ibid. 
eda title from 
virtue of a New 


to B. for the 


;conveved 0 
ignment or tra r from S.—held, that this is not 


1 of ejectinent, b) se Claiming under T. Hickm 


Gaw, |, 3: 


NEW TOA. 
1. See PRACTICE, 2. 
2. Where a party knows of testimony before trial, a new trial will not be granted 
unless due diligence be shown. Hanly v. Blanton, I, 36. 
3. See CONTINUANCE, 1. 
1, The judgment of the Circuit Court, in refusing to grant a new trial, will not be 
reversed, where the motion was made on the wrong ground. Chamberlin vt. 


Smith’s adm’r., J, 519. 
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NEW TRIAL—Continued. 

5. The Circuit Courts have a discretion in granting or refusing new trials, which 
they are bound to exercise soundly; and it isa good ground for reversing their 
judgments whenever it appears to this Court that they have failed to do so. Va- 
loisv. Warner, I, 523. 

6. A Justice of the Peace has no power to grant a new trial, except in cases of 
non-suit, or of judgment by default. Downing v. Garner, 1, 539. 

In an action of trover for the value of a horse the witnesses stated that the horse 
was worth from fifty to seventy dollars. The verdict was for thirty dollars. 
me ol It was held that a new trial should have been granted, as the verdict was clearly 


against the evidence. Hays v. Thomas, III, 237. 


come 


arties 
ibject 
price, 
icle is 


name; 8. See Birt or Discovery, 4. 

9. A newtrial ought not to be granted, where the testimony is equal in the Cir- 
cuit Court. And when the testimony is stronger against a verdict than it is for 
it, still that affords no reason for the interference of the Supreme Court, unless 
it should strongly preponderate. Singleton, to use of Gibbs v. Mann, adm’r., 
IIT, 326. 


NON-SUIT. 
1. Where a judgment of non-suit was entered, with a promise that on good cause 


shown, the judgment will be set aside, the party must show good cause ina rea- 

sonable time, and not defer it four terms of the Court. Chambers v. Astor et 

al. 283; 

2. A judgment of non-suit is a decision as to the cause, and will answer the con- 
dition of a bond, depending on a verdict or decision. English v. Scott, I, 350. 

NOTARY PUBLIC. 

1. The protest of a Notary should be received in evidence. in an action against the 
drawer of a bill of exchange. Robinson v. Johnson, I, 308. 

2. A deposition of a Notary Public, in which he states that the bill of exchange 
was regularly presented for payient—regularly protested, and notice regularly 
given to the drawer, without showing how these were done—held, to be suffi- 
cient to prevent the Court below from instructing the jury, that said deposition 
contained nothing to support the material allegations in the declaration. J bid. 

NOTICE. 

1. See Brnts or ExcHANGE, 1. 

2. See AppEAL, 11—26—27—28—29—35—36—37. 

3. Wherea note is endorsed for the accommodation of the maker, the endorser is 
entitled to notice of its non-payment, as in other cases, otherwise he is not lia- 
ble. Bogy v. Keil, I, 532. 

1, A notice on the day of the trial of a cause before a Justice of the Peace, by 
one of the parties in the trial, that he intended, at a subsequent day, to take an 
appeal, is not sufficient notice of such appeal. Hempstead v. Darby, II, 23. 

5. See Practice, 64, 

6. When a legal notice has not been given, the Court will not presume such no- 
tice from the fact that the party entitled to such notice comesinto Court and 
moves to dismiss the cause. Bonney v. Baldwin, III, 36. 

7. Butif the party to whom notice should have been given, proceeds in the cause 
by pleading to the merits, or by doing any other act to admit notice, the Court 
will presume such notice. Ibid. 

8. See ASSIGNMENTS, 7. 

105 


ot be 
lin v. 
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NOVEL ASSIGNMENT. 
See PLEADING, 39—A0. 
OFFICERS. 
An officer, in civil matters, is liable for the acts of his deputy. Blunt v. Shep 


hard, 1, 156. 
OYER. 
1. Oyer cannot be demanded after the first term, or after the rule for pleading has 
expired. McKnight et al., 7. Wilkins et al., I, 220. 


» 


2. On demurrer for variance, it must appear upon tl! 


ie record that oyer has beer 
craved. Sumners r. Tice, 1, 248. 

‘he mere entry, by Clerk, on the record of oyer, in these words, “oyer of th 
writing obligatory,” is no oyer in law, although a copy of the writing be given. 


, . nr ¢ ‘% } 
tc cannot aiter the 


‘tition, or make 


ling to that app: 


ititled to a partition, noth hstanding 


. } - } 
tion to be madqde as ! rea DY the will 


ised to the widow, and 


may join with a pe 


an allowance of her 


iey of B. himself, without saying any thing about a finn, 
A. is a partner may exist, and the money be applied 
. yet A., and not the firm, is responsible; especially 


the loan was made on the responsihility of A. Wig- 


} + 


ion on a bond made in the name of the firm, that 
their seal, after judgment by nil dicit, all the 
‘Knight et al. vc. Wilkins et al., I, 220. 


nership, one partner cannot bind another by admissions 


ir 
the partnership concerns. Brady’s adm’r. v. Hill & Keese, I, 225. 
7. Co-partners cannot sue in the co-partnership name, but must set out their pro- 
per names. Revisr. Lamme & Brothers, II, 168, 
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PAYMENT. 

Where there are two debts due by A. to B. and payments are made, the creditor 

may apply such payments to either debt, unless otherwise directed by the debtor. 

Brady’s adm’r. v. Hill & Keese, I, 225. 

PENAL BONDS. 

1. A Court of Equity will look into the condition of a penal bond, and give it a 
construction, although a Court of Law may have previously done so. Clamor- 
gan et al. v. Guisse et al., I, 99. 

2. In an action on a penal bond, conditioned to be void on payment of a less sum 
at aday certain, the plaintiff must, in his declaration, set out the condition and 
assign breaches. Fulkerson, adm’r. v. Steen, ILI, 266. 

A penal bond conditioned to be void on payment of a less sum at a day certain, 
and the performance of other things, is not within the first section of the act 
concerning penal bonds, and in an action thereon, the plaintiff is not bound to 
set out breaches in his declaration, but may if he chooses. Ibid. 

PETITION AND SUMMONS. 

!. Under the act to simplify proceedings at law, (R. 8. 1825, p. 620,) the defend- 
_ant is allowed six days to plead, as in other cases. Currin v. Ross & Glasgow, 
II, 164, 

2. Where a petition set out an assignment in blank, it was held that a note as- 

signed in blank, should have been received in evidence for as much as it was 

worth. Menard v. Wilkinson, HI, 67. 

But when the blank was afterwards iilled up, it was properly rejected in evi- 
dence, because the assignment then varied from that set out in the petition. Ibid. 

A blank endorsement is no assigninent until the blank be filled up: it is only a 

power to the lawful holder to make an assignment to himself. Ibid. 

5. A petition setting out only a blank endorsement is insufficient; it must set out 
an assigninent. Ibid. 


}. Where a suit was commenced by petition and summons by an assignee, Charles 


R. Rogers, and the note in evidence was assigned to C. R. Rogers, it was held 
that a motion to instruct the jury that there was no evidence to prove that C. R. 
Rogers, to whom the note was assigned, was the plaintiff, Charles R. Rogers, 
was properly refused. Birch & Haden v. Rogers, HI, 163. 

In a suit by summons and petition, where the petition pursued the direction of 
the statute as to form, and the summons required the defendant to answer the 
plaintiff in a plea of debt, damages and costs, it Was held that there was no vari- 
ance between the petition and summons. Fenton v. Williams, IIT, 164. 

A return of the service of a petition and summons in these words, viz: “served 
the within writ of petition and summons on Augustus Jones, by giving a true 
copy of the same to him in Caledonia, Bellevue township, October 26th, 1833, 
J.C. Johnson, Sheriff,” is sufficient. Jones v. Relfe, adm’r. of Stephens, III, 
274. , 

9. The statute to simplify proceedings at law is highly remedial. McGill v. Le 

Duc, III, 281. 

10. An administrator may sue under the act to simplify proceedings at law. Bai- 

ly, adin’r., v. Ormsby, III, 398. 

PLEADING. 
1, Judgment on demurrer must be given against the party who committed the first 

error. Collier v. Wheldon & wife, I, 5. 
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PLEA DING— Continued. 

2. See AssUMPSIT, 6. 

3. Inan action on a bond, with a defeasance that the obligor should, before a given 
period, make or cause to be made to the obligee, a good and sufficient warranty 
deed, vesting in the obligee and his heirs,the fee simple estate in certain real 
estate, free and clear of all incumbrances; and reciting also, that proper deeds 
could not be made until patents were obtained from the U. 8.—held, that upon 
performance being pleaded, issue joined and found against the defendant and 
judgment thereon, it is no error that the Court below refused to arrest the judg- 
ment. 

in the same case, when defendant pleaded a tender and refusal of such a deed as 
is mentioned in the defeasance—plaintiff replies, and admits the tender and _re- 
fusal, but avers that at the time of tendering the deed, and ever since, the de- 
feudant was notseized of an estate in fee simple, clear of all incumbrances—de- 
fendant rejoins that he was so seized; upon issue joined and found for the plain- 
tiff, and judgment thereon, held, that the issue was material, and that such deed 
would not be good within the meaning of the condition, unless defendant had 
such an estate as the one described at the time of making and tendering the 
same—held, also, that a judgment for the full amount of the bond, with damages, 
was well rendered. Price v. Rector, 1,74. 

If a party demurs, and his previous pleadings be adjudged bad, the regular mode 
is, to overrule the demurrer and give judgment against the party demurring 
Clark, Gov. of Mo., to use of Gentry, v. Murphy et al., I, 79. 

An action of assault and battery, &c., for freedom, where the defendant pleads, 
that the person suing is his slave, and denies or traverses the implied allegation 
of freedom, a replication, setting forth that the plaintiff is free, is good on de- 
murrer. Susan v. Hight, I, 82. 

When the declaration contained an averment that the note was presented for 
payment on the day it became due, according to the tenor and effect thereof, 
viz: ona particular day, the averment of the day under, viz: although repug- 
nant to the previous averment, does not vitiate it, and the first averment is good 
after verdict, or on general demurrer. Bleck v. O’ Hara’s Adm’r., I, 101. 

7. In an action of debt, on writing obligatory, when defendant pleaded, first, pay- 


ment; secondly, that he executed the bond as security, and had given the plain- 


tiff notice to institute suit against the defendant, which was not done in due 
time, and issues taken on both pleas, the bond need not be produced on trial. 
Carson & Canole, Adm’r v. Clark, I, 112. 

&. A declaration in covenant is bad, when it does not show with whom the defend- 
ant covenanted. Tate v. Barcroft, 115. 

9, See CovENANT, 3—6—8—9—10—18—19. 

10. In a plea of set off to the plaintiff’s demand when usury is intended to be 
shown, the facts should be so pleaded as to enable the Court clearly to see the 
usurious nature of the transaction; and it is insufficient to say, that the party 
usuriously took such a per cent. premium. Mullanphy v. Phillipson, I, 133. 

11. When there are several items in a plea in bar, each must be well pleaded, and 
taken together, they must be sufficient to answer the whole demand. There 
must be an answer to the whole declaration. bid. 

12. See SctrE FacIAS, 2—3—4. 

13. In an action on a promissory note it is not necessary to set out the conside- 
ration. Rector, et al. v. Fornier, et al., I, 144. 
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PLEADING— Continued. 
14. An action may be well brought ona bond given to a Judge of Probate and his 
successors in office, although that office is abolished, and the law authorizing it 



































given repealed. Oliver to use of Crawford v. Crawford, et al., I, 188. 
Tanty 15. Leave to amend pleadings may be given, after demurrer sustained to them. 
1 real Davis v Burns, et al., I, 189. 
deeds 16. Where A. covenants with B. to cause C. or his legal representatives to make ; 
upon a particular description of title to certain lands, a plea that C. made the title to 
it and D. and A. offered a deed from: D; to. B.,.answering the words of the covenant, 
judg- is held to be good. Ibid. 
17. In an action on a bond made by two,-with but one seal, no advantage can be 
ed as taken on demurrer, as the parties thereby admit the bond declared on to be their 
d re- act and deed if either had not actually signed or sealed the bond, nonest factum, 
e de- veritied by affidavit, would be the proper plea. Smith v. Hart & Tennille, I, ' 
—de- 195. 
ain- 1X. Want of consideration, or fraud may be given in evidence under the plea of q 
deed non assumpsit. Block v. Elliott, I, 197. 
t had 19. See JUDGMENT, 8: 
| te 20. When time is material, the stating it under a videlicit will not make it immate- ; 
BES, rial. Schlatter v Rector’s Adm’r. I, 205. 
ade 21. See DEFAULT, 2. 
ring. 22. Where a deed purports to’ have been executed by two or more persons, with 
but one seal, a demurrer will not lie for that cause, and it can only be taken ad- 
pads, vantage of by: plea of non est factum. Hughes v. Tong & Hubardeau, I, 274. 
ition 23. Similiters may be added at any time. Hubble v. Patterson, I, 276. 
de- 24. The venue laid in the margin, or in the commencement of the declaration, 
draws to itself the trial of all transitory matters, alleged in the subsequent plead- 
| for ings. Benton v. Brown & Priest, I, 277. ; 
eof, 25. When a request is necessary to give a party a right to sue, such request must a 
vug- be specially stated in the declaration. Ramsey, Ex. v. Walthan, Ex., I, 279. 
rood 26. A plea of puis darrien continuance, that the plaintiff has become an insolvent 
debtor, is bad, on demurrer. Tanner v, Roberts, I, 294. 
ay- 27. After judgment, a plea, puis durrien continuance, cannot be withdrawn, and 
ain- the party allowed to plead over any previously existing matter, J bid. 
due 28. In an action on the case against a sheriff, for failing to execute a writ, it is 
ial. sufficient that. the declaration shows, that there was a debt payable in future. a 
Berry & Smith v Buckhartt, I, 296. : 
nd- 29, A repleader ought not to be awarded, when it appears, from the defendant’s 
own showing, that, in no shape his plea could be put, would it amount to a bar, 
or have merits. Easton v. Collier, et al., I, 299. i 
be 30. In an action of debt, the sum mentioned in the queritur, not being the amount j 
the of the sums set out in the several counts, is no ground of error. Boyd v. Sar- é 
rty gent, I, 310. 
| 31. An omission to set out the name of the maker of the note, is cured by oyer 
ind given, and is supplied, if the name be mentioned in the preceding and subse- | 
re pi quent parts of the declaration. It is a mere-clerical error. Ibid. 
i 32. When, in a subsequent count, the date, &c., of the writing obligatory is 
j omitted, but reference is made to the previous count, in which two dates are { 
in, a specified, the uncertainty, if 7% ml cured by oyer given. J bid. 1 
p] i 
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PLEA DING— Continued. 

33. When the two first counts are demurred to, and nil debit to the third, and 
the demurrers are overruled, and a judgment rendered for the amount claimed 
in the first two counts, without any thing said of the issue, it is bad. I bid. 

34. A plea that A. is not the next friend of B., who sues, is not good in bar, if it 
can be pleaded at all. Montgomery v. Tipton, |, 317. 

39. A plea, setting forth, that the bond sued on was obtained by A., (from whom 
the consideration moved,) and made payable to C., by fraud, covin and misre- 
presentation, is good. A general allegation of fraud, without specification, is 
good. J did. 

36. In an action ona bond, a plea setting forth that a part of the consideration was 


for a negro woman, who Was falsely and fraudulently represented to be sound, 
isa bad plea. £ bid. 


37. A action against bail, upon recognizance bronght in a different county from 


that in whieh the former action was brought, is held to be well brought, the 
action not being local; and a plea, that after judgment and before the filing of 
any declaration in the suit, on recognizance of bail, the principal surrendered 
himself, is bad on general demurrer. Easton v. Collier & Robbins, I, 330. 

8. ‘The want of an affidavit to a plea of non est factum, is no ground for demurrer 
The plea should be treated as a nullity. Parker v. Simpson, I, 383. 

4. In an action of trespass guare clausum fregit, where there is a novel assign- 
ment, the plea professing to answer the whole of the new assignment, must an- 
wer the whole, or it will be bad on general demurrer. Anda plea to such 
Lew assignment, averring that a part of the tract of land mentioned belonged \ 
third persons, who authorzed an entry, is bed, and can be reached by genera! 
demurrer. Price v. Perry, I, 386. 

Whatever the plaintiff is under the necessity of newly assigning in order ti 
avoid the affect of the plea, whether of time, place or circuinstance, must be 
stated with as much precision as in the declaration. Ibid. 

41. In pleading an act of the Legislature, the title thereof need not be set forth, 
Though the title need not be recited, yet, if a party seeking to avail himself ot 
the provisions of an act, refers to it only by its title, the title becomes material, 
and must be recited correctly, not to the very letter, but so that there be no ma- 
terial departure ; and the misrecital of a matter that need not to have been stated, 
is not material. Eckert v. Head, I, 422. : 

See Bat, bonp, 8—9. 

{nu an action on notes, &c., it is a good plea, that they were assigned to a 

uird person before the commencement of the suit. The suit must be brought 
the name of the assignee. Thoinas, to use of Deane v. Wash, et al., I, 475. 

When the securities of an Administrator pleaded his death before the time for 
iling the inventory, and, in the same plea, denied that goods, &c., had come to 
his hands,—held, that the first part of the plea was not traversable. Scott & 
Rule v. Gov. of Mo., I, 490. 

4}. Where a bond is made payable to A. or B. they must join ina suit on the 
bond, as a man cannot be bound to several persons severally. Baily v. Thorn- 
hill, I, 510. 

46, See INJUNCTIONS, 2. 

47. Any act to be done, on the part of the undertaker, which forms a part of the 

greement, should be set forth in the declaration; but a mere incident to such 
undertaking need not. Owens v. Geiger. II, 35. 
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pPpLEADING— Continued. 

48. Matter more in the knowledge of one party than the other, must be pleaded 
by the party having that knowledge. Owens v. Geiger, II, 35. 

19. A former recovery may be given in evidence, on the plea of non-assumpsit. 
Hempstead v. Stone, II, 54. 

50. The declaration must alledge that all promised; that the promise was a 
legal one at the time it was made; and that the demand was due and owing 
at the time of bringing the action. And the proof must support the allegations. 
Ibid. 

51. Where several defendants are sued, some acquitted and others found guilty, 
and the judgment is reversed, on a second trial all the defendants may join in a 
plea unless the plaintiff is injured by it. Nettles v. Sweazea, et al., II, 81. 

52. A general demurrer will not lie where the plea is good in form and sub- 
stance, though pleaded out of time, the objection should be made to filing. 
L bid. 

3. A plea puis darrien continuance may be pleaded nunc pro tunc, notwithstand- 
ing there has been a continuance since the existence of the subject matter of th: 
plea. Ibid. 

54. On a plea of release, the venue may be laid according to the truth, no matter 
where made. J bid. 

5. On the plea of release, pleaded puis darrien continuance, costs should be award - 
ed the plaintiff to the time of filing—the defendant after that time. J bid. 

A declaration containing two counts, with one conclusion of damages, ani 
the damages laid thus, $1000—held, that the conclusion stands for whole decla- 
ration, and being bad, both counts are bad. Goodall v. Harrison, I, 124. 

7. Parties suing must set out their proper names, and cannot sue in name of 
the partnership—as “Lamme & Brothers.” Kevis vc. Lamme & Brothers, II, 
148, 

Ss. Plea of payment to an action of debt founded on a judgment rendered in the 
State ef Kentucky, properly puts in issue the law of Kentucky, and the plaintiff 
will be required to reply toit. Hutchison v. Patrick, III, 48. 

', Nildebit, is a bad plea to an action of debt on aspeeialty. Boynton v. Rey- 
nolds, III, 57. 

b. Where the defendant asked leave to file the plea of nil debit on the day of trial, 
doing which would have operated (as a surprise to the plaintiff, the Court ex- 
ercised its discretion soundly in refusing leave. Pinkston v. Stone, III, 86. 

61. Where the plaintiff stated, in the queritur of both counts of his declaration, 
his demand to be one thousand dollars, and in the statement of his cause of ac 


tion, showed a judgment for $762 20, and assigned for breach that the defendant 
had not paid the one thousand dollars demanded as in the queritur, the breach 
whether it would have been held on demurrer, well assigned or not, was held 
to be good after verdict. Ibid. 

2. Ina suit against an endorsee of a promissory note, the declaration must state 
the diligence made use of to recover the money from the maker of the note, 
that the Court may judge whether due diligence was used. Collins v. Warbur- 
ton & Risley, III, 145. 


63. See ADMINISTRATION, 42—43. 


64. The omission of the similiter will not affect the judgment. Garner v. Hays, 
Ill, 307. 
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PLEADING—Continued. 


65. A plea setting forth that an action on a judgment was commenced while the 
plaintiff, on the same judgment, was endeavoring to raise money by execution, 
would be good. Yantiss v. Burdett, IL], 321. 


POSSESSION. 
1. See DeTinveE, 1. 
2. Possession is evidence of title, and will hold against all but the rightful owner. 
Vanzant & Co. v. Hunter, I, 51. 


POWER OF ATTORNEY. 

1, Power of attorney made to B., “to act in all my business, as if I were person- 
ally present, and to stand good in law, on all my lands, and other business,” does 
not authorize the sale of land, and the making of binding covenants, in relation 
thereto. Ashley & Rector v. Bird, I, 456. 

See Bonps AnD NorEs, 31. 

A power of attorney from A. to L., to sue*for and recover a debt due to said A. 
from C., and when recovered, to receive and. receipt for the said judgment ; on 
half of which was to be to the proper use of the said attorney, the other half to 
the use and benefit of said A.; B. was styled in the power of attorney “ the true 
and lawful attorney in fact, irrevocable of said A.”—held, that B. cannot claim 
to have it paid over to him by the Sheriff collecting under execution. Butler, 
to use of Hants, v. Johnson, II,8. 

A. executed two powers of attorney to B.; in the first is given the power of 
making or endorsing promissory notes and bills of exchange ; in the second the 
power of leasing, letting, selling or demising, as the attorney might think fit, 
sundry tracts and parcels of lands therein particularly named and described, am! 
also to collect and pay all debts due-or to beeome due, &c.—held, to convey the 
power of mortgaging the land in question. Bank of Missouri v. Mc Knight's 
heirs, II, 37. 

Where an attorney does what he has authority to do, and more, his act is good 
to the extent of his authority ; and where he stops short of his authority, if the 
object of the power be accomplished, his act is also good. Ibid. 

Where A. sells lands to B., under a power of attorney, receives the purchase 
money and pays over the same to his principal; and afterwards B. sues A- am 
recovers judgment for the purchase money so paid, on the ground that the power 
of attorney under which A. acted was void and of no effect—A. will be left t 
his remedy against his principal to whom he paid over the purchase money. 
Ashley v. Bird, 87. 


PRACTICE. 

1. Where an amended petition is filed after issue joined, and no further notice is 
taken on the record of the amended petition, this Court will not consider it as 
forming a partof the case. Collier v. Wheldon and Wife, I, 5. 

When the record shows facts which may warrant a finding either one way or the 
other, according as intrinsic circumstances incline, the Court will not reverse a 
judgment because a new trial was refused. McKnight & Brady v. Wells, I, 14. 

it is the duty of the Circuit Courts to instruct the jury on all principles of law 
applicable to the facts in evidence, but the bill of exceptions must show what 
instructions were given or refused, to enable this Court to correct the error 
Ibid. 
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PRACTICE—Continued. 

4. Where a suit is against five persons, and only one is served with process, and 
judgment by default is taken against all, the judgment may be amended at the 
next term. Mistakes and misprision of the Clerk may be amended at any time. 
Hanly v. Dewes, I, 15. 

mer. ), When, in an action of debt, the plaintiff, after pleas filed and issue joined, ob- 
tains leave for, and files an amended declaration in assumpsit, and, at a subse- 
quent term, takes judgment by nil dicit, the Court will not reverse the judgment 
for such irregularity, when the Court below was not called on to decide upon the 
points of irregularity. Hanly & Scott v. Holmes & Elliott, I, 60. 

. An action at law does not lie on a lost bond or note. Edwards et al. v. McKee, 
I, 86. 


‘sOn- 
does 


ation 


In an action of covenant for rent, on a deed between the parties, and a judg- 
ment by default is entered, the Court may calculate the sum due, without a writ 
of inquiry being taken, and the sum found by a jury; and the Court may find 
additional damages for the interest accrued. Dent v. Morrison, I, 91. 


When a judgment is rendered for a greater amount of damages than that laid in 
the declaration, it is error; and the judgment must be reversed. Carr & Co. v. 
Edwards, I, 96. 

Any final judgment may be reversed in the Supreme Court, whether the error of 
the Court below was excepted to or not. {bid. 

10, When a judgment was rendered against the defendant in error, for want of a 
joinder in error, on motion, the judgment was set aside, and the Court held, they 
were bound to look into the record and see whether there was error sufficient to 
reverse the judgment. March v. Howell, I, 97. 

11. A judgment may, as to matters of form, be amended at any time. Hickman 
v. Barnes, I, 110. 

12. When a plaintiff amends his declaration, and at the same time takes judgment 
by default, this Court will not reverse the judgment, unless a motion be made in 
the Court below to set aside the judgment, and the refusal of the Court is ex- 
cepted to and made a part of the record. Ibid. 

13. To constitute a good service, the declaration or petition should, as well as the 
writ, be read by the Sheriff to defendant. Ibid. 

14. After judgment by default, it is irregular to move for leave to plead, before a 
motion to set aside the judgment is made. J bid. 

15. See EvIDENCE, 5. 

16. When judgment is rendered for the right party, as appears by the whole record, 
it ought to stand. Tate v. Barcroft, I, 115. 

17. Where a demurrer to a plea on bar was sustained, and a judgment for the 
amount of a bond, with interest, was rendered without an interlocutory judg- 
ment ; held, not to be error, but a mere clerical mistake, which might, if mate- 
rial, be amended by the direction of this Court. Mullanphy v. Philipson, 
I, 133. 

18. When one of two defendants dies, before a judgment rendered against both, 
the error can only be corrected in the Court where the judgment was rendered, 
by writ of error, coram nobis, as error, in fact, can only be corrected where it 
accrued. Calloway v. Nifong, I, 159. 

19. After the death of a party has been suggested on the record, a judgment against 
him is clearly erroneous. Adm/’rs. of Wittenburgh v. Wittenburgh, I, 161. 
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20. The Supreme Court will not take notice of any errors assigned, unless the 
points are preserved in a bill of exceptions. Hammond v. Relf et al., I, 166, 
21. When a cause is submitted to the Court, without a jury, a judgment rendered 

generally, without finding the issues between the parties, is erroneous. Fergu- 
son v. Seawell’s ex’r., I, 183. 
22. When there is a special demurrer, anda plea of payment to the declaration, 
the demurrer must be disposed of, before judgment between the parties; and a 
judgment for the plaintiffs, when there is a plea of payment, without a replica- 
tion, is erroneous. Manifee v. D’Lashmuit, I, 184. 

23. When there is an issue of law, and an issue of fact, the issue of law should be 
first disposed of; and to render a judgment generally, in such a case, without 
fiuding the issue of fact, is error. Ellis v. Loutnier, 1, 185. 

24. Where the Court gives an opinion on a point not presented by an issue of law 
aved by bill of exceptions, otherwise it is no part of the record; and 
strike out, or to enter a nol pros.,is no pait of the record, unless ex- 
Butcher v. Keil et al., I, 187. 

» are two issues found for the defendant, and the error alledged re- 

» of them, the judgment will not be reversed. Taylor v. Mc- 

a Writing obligatory, made in the name of a firm, and it is alled- 

ersons composing the firm sealed the bond with their seal, aftei 

licit, all are bound McKnight et al. v. Wilkins et al., I, 220 

rafter the rule for pleading has ex- 


} la nda 
ve cemahat 


there is error in the proceedings below, this Court will not reverse the 
it appears upon the whole record that judgment was rendered: for 
party. Dube’s heirs v. Smith’s heirs, I, 224. 


CTIOoNs, ]—2—3. 
party, and he seeks a reversal of the judg- 
t show the evidence upon which the instructions were based. . Bel- 


“d bya 


Taf 


McCoy, I, 227. 
1orize a reversal, there must not only be error, but that error must be 
LD bue 
rs lost or destroyed may be replaced, nune pro tunc, while the cause 
in the same Court. Chambers v. Astor et al., I, 233. 
pleadings are replaced, the parties must be the same as in the com- 
nt of the suit. Ibid. 
a judgment of non-suit was entered, with a proviso that on good cause 
shown the judgment will be set aside, the party must show cause in a reasonable 
time, and not defer it four terms of the Court. J bid. 
35. See ADMINISTRATION, 4—10—19. 
36. In actions of tort against two, the judgment may be reversed, after the death 


of one, without making his representatives parties. Potter v. Gratiot, survivor 


of Stokes, I, 261. 
37. Upon the return of the jury with their verdict, either party has the right to 
cause the jury to be polled, and arefusal by the Court is error. Hubble v. Pat- 


terson, I, 276. 
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XRACTICE—Continued. 


38. A judgment on a demurrer to a declaration, after leave to amend, and when the 
plaintiff refused to join in demurrer, is erroneous. Cabanne et al. v. Lavallee 
éet.al., I, 278. 

39. The jury must find all that is putin issue. So where in an action of trespass, 
not guilty, and a plea of justification were pleaded, and the jury found the de- 
fendant guilty, without saying any thing as to the last plea—held, that the 
verdict should have been set aside, and judgment arrested. Fenwick v. Logan, 
I, 283. 

i0. The grounds upon which a motion is made should be preserved, or the error. 
if any, will not appear upon the record. Morgan v. Taggart, I, 285. 

J. See REPLEVIN, 3. 

12. The verdict must find all matters in issue, and even if all matters in issue b: 
found, and the Clerk, in entering the verdict, had omitted a part, this Court can- 
not amend it, unless by writ of error. Easton v. Collier et al., I, 299. 


13. The refusal to dismiss a cause from the docket, because there was no evidence 


to prove that the person styling himself next friend was such, after pleading to 


the merits, is no ground of error. Montgomery v. Tipton, I, 317. 

14. It is the province of the jury to judge from the circumstances of the case, 
whether an admission by the defendant, that.he was indebted to plaintiff, related 
to the note sued on, to determine the issue of non-assumpsil, within five years; 
and where there is testimony relative to the issue, the Court cannot instruct the 
jury that there is none. Chamberlin v. Smith’s adm’r., I, 341. 

5. A suit cannot be instituted in personem against the defendant, and in rem 
inst others: and in such case, where all the defendants appear, and judgment 
sndered against one, without regarding the others, it is error. mpstead v. 

re et al., I, 349. 
There must be a finding on all the issues, otherwise the judgment will be ar- 
fed. Hickman v. Byrd, I, 350. 


Yhere there are issues of fact and of law, a general judgment on the demurret 


3 of fact undisposed of, is erroneous. The State «. Gaither et 


In an action of covenant, where the declaration contains two counts, varying 
the description of the writing obligatory, and oyer being craved of the writing 
obligatory, in the declaration mentioned, one instrument only is set out, which 
varies from each count—held, that on general demurrer, the plaintiff shall re- 
cover on the second count, inasinuch as that count sets forth a good cause of 
action, and defendant has not shown it was the same note. Turley v. Barcroft, 
1, 356. 

19. Confession of judgment is a release of errors, and the judgment cannot after- 
wards be arrested for defects in the declaration. Parker v. Simpson, I, 383. 

50. When issues of fact are submitted to the Court, they must be found for one 
party or the other, and a judgment without such finding is erroneous. Lee v. 
Collins, I, 418. 

51. If it appear that judgment was rendered for the right party, the Court will not 
reverse, although errors may exist against the party seeking a reversal. Wear 
v. McCorkle, I, 419. 

52. Where there is evidence relevant to the allegations, it is for the jury to say 
whether it be sufficient, Magoon et al. v. Whiting, I, 438. 





= 


OS a a 


Semnamnagen oy — 


ixxx INDEX. 


PRACTICE— Continued. 
53. The judgment of the Circuit Court will not be reversed for refusing to grant a 
new trial, where motion was made onthe wrong ground. Chamberlin v. Smith’s 
adm’r., 1, 515. 


54. See New Tria, 2—4—5—7. 


55. On an appeal, the record must be brought up ten days before the sitting of the 
Court, otherwise the cause will be dismissed, or the judgment affirmed, unless a 
good excuse is made. Byrne, ex’r., v. Rodney, ex’r., I, 531. 

50. Upon a view of the whole record, if judgment is given for the right party, it 
will not be reversed, although errors may have been committed. Wathen et al. 
v. English, I, 534. 

Where an issue of fact is submitted to a Court, and the Court finds for the de- 
fendant on the ground that the evidence was not sufficient—held, that the judg- 
ment is not, for that cause, erroneous. Bank of Missouri v. McKnight, I, 548. 

Where a declaration in assumpsit charges a joint contract, and the Court sit- 
ting as a jury, find that some of the defendants did assume, and others did not 
assume in manner and form, &c., and gave judgment for those who did not as- 

against those who did—held, to be error. Hempstead et al. v. Stone 


} 


et al., II, 54 


59. Errors in the judgment of the Circuit Court, in departing from tie pleadings 


or verdict, will be noticed by this Court, though no objection be made in the 
Court below. bid. 

60. Where evidence was offered under a special count, but rejected by the Cout, 
and afterwards received under a general count, this Court will not reverse the 
judement of the Circuit Court for that cause alone. Camster v. Shannon, IT, 76. 


the error is in the judgment of the jury, on the facts, this Court can- 


‘orrect it—the party should move for a new trial, and except to the judg- 
ment of the Court overruling the motion. Brun v. Duinay, IT, 102. 

62. If the Court err as a jury, the mode of redress is to ask for a new trial ; if, as 
a Court, it should be clearly shown that the point of law was decided. Davis 
v. Scripps, IT, 151. 

63. If a verdict be found without evidence, or upon insufficient evidence, the pro- 
per course is to move for a new trial, and except to the opinion of the Court in 
eranting or refusing the motion. If, in the progress of the cause, incompetent 
evidence is offered, the party should except. Montgomery v. Farrer, II, 153. 

64. Error in taking judgment by default before the time of pleading expires, is not 

cured by opening the judgmenton the motion of the plaintiff, unless the de- 
fendant has notice thereof. Currin v. Ross & Glasgow, II, 164. 

65. The Court can assess damages without the intervention of a jury if neither 
party require one. Alexander v. Hayden, IT, 171. 

66. In an action on an assigned note, the plaintiff need not show that he sues in 
the character of assignee. Ibid. 

67. The Supreme Court considers nothing as error which has not been decided on 
below. Ibid. 

68. Consent to appear and submit to the judgment of a Court, waives all objection 
to want of form or regularity in an appeal from an inferior Court. County of 
Boon v. Corlew, III, 10. 

69. The decision of the Circuit Court will be deemed correct, when nothing on 
the record shows it incorrect. Ibid. 
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pRACTICE—Continued. 

70. To submit a cause to a jury, after it has been submitted to a Court is noterror, 

but at most only an irregularity. McAllister v. Mullanphy, ITI, 28. 

71. The plaintiff in ejectment may enter a remittiter when the finding is for too 

much, to avoid a new trial. Ibid. 

72. To maintain an action on an instrument for personal services, it is necessary 
that a special request for the performance of the services be first made. Both- 
ick’s Adm’rs v. Purdy, III, 60. 

73. See Hussanp & WIFE, 5. 

74. See SLANDER, II. 

7>. Where an immaterial issue had been found for the defendant, it was held that 
the Circuit Court erred in overruling a motion of the plaintiff for judgment on 
a material issue. Menard v. Wilkinson, III, 183. 

76. Any decision, order, or decree of the Circuit Court, which puts an end to the 
proceedings in that Court, may be reversed on appeal or writ of error. Hill v. 
Young, IL, 238. 

77. It cannot be assigned for error that the Court gave an improper verdict, the 
proper course is to move to set aside the verdict and except to the opinion in 
refusing it, as in the case of the verdicts of juries. Johnson v. Strader, et al., 
II, 251. 

78. When two or more issues are joined, it is error to omit finding on any of them; 


otherwise if the issues are immaterial. Jones & Jones v. Snedecor, Adm’r., II], 


‘ 
’ 


ty 

27: 

Tu. The rule in striking out of a declaration that which is surplusage, is, that when 
the objectionable part is stricken out, if there be not enough left, then it cannot 
be stricken out. Crocker v. Mann, III, 331. 

So. Where a plaintiff, upon an inspection of the record, cannot amend the defects 
apparent against him, the judgment of the Court below must stand; but if he 
can, on a future trial, consistently with law, make his case better, the judgment 
of the Court below will bereversed. J bid. 

S1. After the Court has on motion of a party excluded written evidence from a 
jury, that party has no right to submit it to the jury and then to require the 
Court to exclude it a second time. Baily, Adm’r. v. Ormsby, III, 398. 

82. It is error for a Court to tell a jury to find as they think proper upon the evi- 
dence. Ibid. 

<3. In an action of assumpsit—plea set-ofl—replication thereto that the plaintiff 
did not owe, &c.—finding of the jury thereon, *‘that the plaintiff did not under- 


The informality of the finding is not error. Carter ». 


5 


take and promise, &c.’ 
Blankership, LI, 400. 
Si. If the Circuit Court improperly awards execution, the party complaining 
must move that Court to set aside the execution, before it can be assigned for 
error in the Supreme Court. Posey v. Buckner, III, 413. 
So. In an attachment where the defendant demurs, the demurrer must be disposed 
of, before judgment can be given against the defendant. If not disposed of it 


is error. Ibid. 


PRE-EMPTION. 
1. A certificate of the right of pre-emption is prima fucie evidence of title against 
a New Madrid certificate and survey, Rector v. Welch, I, 238. 


106 





Ixxxii INDEX. 
PRE-EMPTiON—Continued. 
2. The decision of the Register and Receiver, in regard to pre-emption rights, is 


conclusive only against the government, and others are left to the the Courts for 


their remedy. Bird, et al. v. Ward & Cravens, I, 281. 


See CHANCERY, 


iy be acquired by prescription, when the possession com. 
{ R I 
Adm’r. v. Chauvin, I, 447. 
between private individuals, on a possession 
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» principal, and neglect or refusal on the part of the agent to pay. 
Craig, I], 160. 
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PRINCIPAL AND AGENT—Continued. 

13. An appearance in Court, and an acknowledgment of an agreement to refer 
all matters in difference to the arbitrement of certain persons, isa sufficient 
recognition of the agency of a person who has made the affidavit and recogni- 
zance required in an appeal from a justice of the Peace. Burton v. Collin, III, 


” 
0 


o- 


14. An agent who receives money or property for his principal, or a factor who 


sells goods or property, or receives goods or property which remain unsold, is 
not liable to an action until the money, goods, property or account of sales be 
demanded. J bid. 

(>. Aman may make his wife his agent. Singleton v. Mann, III, 326. 

16. That the acts of the agent bind the principal, though some should be to his 
advantage and some not so; and whatever the agent says or does, in relation to 
the act by him to be performed, is a part of the res gesta, if done or said while 
the transaction is passing; and proof of agency may be made by matter ex post 
fucto. Ibid. 

17. See LANDLORD AND TENANT, 9. 

IX. It is a settled principle of law, that where an agent does an act for the use cf 
his principal, and the principal enjoys the benefits and fruits of the act, he shall 


4 


not afterwards be allowed to say that the was illegal. Ruggles v. Washing- 
ton county, IT, 348. 

19. When a principal refers any act to the judgment or discretion of his agent, and 
the agent acts erroneously, the principal is nevertheless bound. I bid. 

4), Long acquiescence in the acts of an agent, aud the enjoyment by the principal 
of the fruits of the agency, is strong evidence of the correctness of the conduct 
of the agent, and of the liability of the principal. Jbid. 

21. A principal may recognize an authority ex post facto, and make the act his 


own. Jbid. 
PROBABLE CAUSE. 
See MALic1ous ProsecuTion, 2—3—). 


PROCHEIN AMI. 


See SLANDER, I]. 


PUBLIC LANDS. 

1. See PRE-EMPTION, 

2. The property acquired by settlers on public lands is novel in its character, pecu- 
liar to the Western States, and is not like that of a bailee or trustee. Nor is the 
possession of such settlers, that of mere wanton trespassers or wrong doers. 
James & Massey v. Snelson, HI, 278. 

3. J. and M. cut and corded on the public lands a quantity of wood; S. afterwards 
purchased from the government the land on which the wood had been cut and 
corded, and took it away: held that J. and M. may, in an action of trover against 
S., recover the valve of the wood. J bid. 

QUO WARRANTO, 
wT. “$ ws - _ . 

1. The Court v ill not grant a writ of quo warranto against an offic 
what authority he exercises his office, upon a general state 
disqualified, and that he boards and sleeps at a partic 
parte, I, 80. 


er, to show by 
ment that the officer is 
ular place. Bellows, ex 
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2. Evidence that an assessor had not, at the time of his appointment, paid off ali 
sums for which he may be accountable, is not sufficient to authorize a quo war- 
ranto to be issued. J bid, 

3. The third section of the fifth article of the State Constitution gives the Suprem« 
Ceurt original jurisdiction of an information in the nature of a quo warrant 
The State v. Merry, ILI, 19. 

RECOGNIZANCE. 

i. See ArpEat, 1. 

2. See ScrrE Facitas, 2—3—4, 

3. A judgment entered for the amount of a recognizance, to be discharged by a less 
sum, is erroneous. Steinback v. Ex’r. of Lisa, I, 163. 

4, See Justices’ Courrs, 3. 

5. In 1820, a Judge of the Supreme Court had no power to take a recognizance of 
bail. Todd & Means »v. the State, I, 403. 

RECORDS. 

1. A copy of a record made out by an officer entrusted with the keeping of th 
records, will be presumed to be correct. Bettis v. Logan, I, 4. 

A transcript of the record of the Supreme Court, sent to the Circuit Court, con- 
taining an account of the proceedings of the Supreme Court, in a cause sent 
from such Circuit to the Supreme Court, is, when filed in the Circuit Court, a 
record of that Court; and a transcript of such transcript, made out and certified 
by the Clerk, is evidence of the facts therein contained. Ibid. 

3. The record of a judgment or decree, rendered in a sister State without actual 
notice to the defendant, is not entitled to full faith, credit and effect in this State 
Sallee v. Hays et al., III, 84. 

4. See AUTHENTICATION, 1—2. 

5. The loss or destruction of a record being first proved, its contents may be proved 
by secondary evidence. Graham et al. v. O’Fallon, ex’r., LiL, 354. 

RENT. 

1. See Practricr, 7. 


» 


2. Where a lease was made of certain salt springs, previous to the act which pro- 


vided that a warrant of distress should issue in default of payment of rent the 


Auditor of Public Accounts cannot have such a remedy against the lessec. 
Craig v. Barcroft, I, 467. 

3. The right of distress for rent docs not exist in this State—it is a common law 
right, and may be regarded as obsolete. By our statute, an action of debt for 
rent may be maintained on leases for life. Crocker v. Mann, III, 331. 

{EPLEVIN. 

1. Replevin is an action strictly in tort, and can be maintained only where trespass 
can—for a wilful and tortious taking. Rector, adm’r. of Little, v. Chevalier, 
I, 245. 

2. In an action of replevin, the suggestion, on record, of the death of the defend- 
ant, abates the action, and it cannot be revived against the administrator. Ibid. 

3. In an action of replevin, where the defendant pleaded property in himself and 
others, representatives of A.—property in B., and also property in himself alone 
and issues are joined, and the jury find for defendant on the first plea alone, dis- 
regarding the other issues—held, that this finding is sufficient. Ramsey, ex’r., 
v. Waters et al., I, 287. 
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REPLEVIN— Continued. 

4. In an action of replevin, where a party pleads property in a stranger, and it is 
found for him—held, that such finding is conclusive between the same parties in 
another suit, for the same property, and a title acquired from the stranger, after 
the first finding, precludes the party pleading such a plea, from showing a prior 
title in himself. Penrose v. Greene, I, 555. 

», The action of replevin will lie in all cases where trespass will lie, and is not a 
local action in those cases where the object of the replevin is to try the mere 
right to property, without reference to place. Crocker v. Mann, III, 331. 

In an action of replevin, all that is required to be done, according to our statute, 
is that the plaintiff? be actually possessed of the property in question, or have the 
right to immediate possession; that the same was found in the hands of another, 
and that he must account for such possession. J bid. 

REQUEST. 

See PLEADING, 25. 
RULES OF COURT. 

See Crrcurr Courts, 4 
SCHOOL LANDS. 

The acts of the General Assembly of 17th Jaguary, 1831, to provide for the sale 
of the township school lands, is not repugnant to the nature of the grant, nor 
does it conflict with any provision of the Constitution of this State. The Gen- 
eral Assembly having power to provide for the sale of these lands, for the use 
of schools, a purchaser of any of these lands under said act, acquires a valid 
title in fee simple to the same. Maupin v. Parker, IIT, 219. 

RE FACIAS. 

A scire facias lies on a bail bond, and the prayer should be for the specific sum 
mentioned in the bond. Howell & Co. v. March, I, 128. 

Ina scire facias or a recognizance in an appeal, the suit may be brought against 
the security alone. The recognizance is a record of the Circuit Court. Bar- 
ton v. Vanzant, I, 134. 

In scire facias the prayer should be that the defendant show cause why the 
plaintiff should not have execution of the debt or damages in the recognizance 


specified, and not of the judgment and costs of the original suit. Ibid. 


In scire facias on a recognizance, if the prayer be wrong, it is matter of form, 
and good on general demurrer. The Court will give judgment for the right 
party, although the prayer of a pleabe wrong. Barton v. Vanzant, I, 136. 
Scire facias on a bail bond should be brought in the name of the Sheriff, unless 
the bond had been assigned, by the Sheriif to the plaintiff. Priest et al. v. 
Whitelow, I, 185. 

Scire facias lies on such a bond, and may be brought in the name of the Sher 
iff, to the use of the party in interest. bid. Also, Berton v. Brown & Priest, 
i; 241. ‘ 

A scire facias served in the presence of two respectable persons of the baili- 
wick, is served in the mode prescribed by the statute. Garnerv. Hays, IL, 307. 

3. The statute of 13 Edward I, giving ascire facias to revive judgments in person- 
al actions is in force in this State. Ibid. 

Ascire facias to revive a judgment for costs may be issued pending a motion 
to re-tax the costs. A judgment for costs generally isgood. Ibid. 

10. Ona scire facias to revive a judgment, no declaration is necessary. J bid, 


1 06* 
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SCIRE FACIAS—Continued. 
11. A Justice of the Peace cannot issue a scire facias, on a judgment obtained be- 
fore another Justice, to show cause why an execution should not issue. Wilson 


v. Tiernan, III, 396. 
SEAL. 


1. See PLEADING, 22. 
2. A sealed instrument is not a note, and connot be sued on as such. Brown v. 
Lockhart, I, 289. 
A deed executed by the Bank of St. Louis, having no other seal than a plaster 
of wax, without an impression, is void, and conveys no title. Perry & Ruggles 
v. Price, I, 460. 
A common seal of a corporation, affixed to a deed, must be proved to have been 
adopted by the corporate authorities. If a plaster of wax be used as a seal, it 
must be proved that the corporation in council agreed and ordered it to be used 
in that particular case; and it will not do, that a majority of the directors ratify 
the act afteritis done. Perry v. Price, I, 474. 
See Bonnps anp NOoTEs, 28. 
See FUGITIVES FROM JUSTICE, | 
An instrument of writing will not be considered sealed, unless by some expres- 
sion in the body of the instrument itself, the maker should show that he intend- 
ed it to be considered a specialty. Cartmill v. Hopkins, 11,179. Also, Boyn- 
tonv. Reynolds, II, 57. 
SEARCH WARRANT. 
A search warrant, with a clause directing the officer to arrest the body of the per: 


son in whose possession the goods are found, is a legal and valid warrant. 


SECURITIES. 
See Scrre Factas, 2. 
See ADMINISTRATION, 15—10. 
See Evipence, 70, 
A security cannot maintain an action against a Constable on his official bond 


for neglect in serving process against his principal, in consequence of whiclr the 


principal becomes insolvent, and the security is compelled to pay the money. Ii 
t 


he security has a remedy against the Constable, it is by action onthe case. The 
State, to use, &e., v. Reynolds, IL, 70. 


But a security may protect himself by paying the debt and calling on his prin- 


wut 

pal iminediately to refund. [bid 

Ifa security notifies a creditor to sue, any indulgence thereafter to the principal 
to t iry of the security, will discharge the security from liability. J bid 
7. See Contracts, 17. 


SET-OFF. 
1. See Evipence, 1—74. 
\ notice of set-off should contain the substance of a declaration. Brady’s 


we th 


adm’r. v. Hill & Keese, I, 225. 
A debt due to a defendant as a surviving partner, may be set off against a de- 


mand upon him in his own right, and so vice versa. Cowden v. Elliot, II, 51. 
in an action by the bailee or carrier of goods to recover the freight or price of 


transportation, the defendant cannot recover by way of set-off as for goods sold 
and delivered, the value of the goods not delivered. Johnson v. Strader et al 


LIT, 254. 
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SHERIFF. 

1. Where a judgment was confessed before the Clerk of a Circuit Court, an exe- 
cution issued under the same, and the Sheriff made the money and paid it over ; 
on motion of the defendant in the execution v. the Sheriff, held that he was 
bound to execute the writ, the Court out of which it issued having jurisdiction 
of thecause. Brownv. Henderson, I, 94. 

2. In an action on the bond of a Sheriff against his securities, conditioned for the 
faithful performance of his duties, according to law, and for the payment of all 
moneys he might collect, &c.; it is held, that they were not liable for an alledged 
breach that he did not settle with the Court, inasmuch as the act which made 
Sheriffs collectors, provided that bonds should be given as collectors, and in case 
of neglect or refusal to settle, particular remedy was provided. Riddick & Me- 
Nair v. Governor of Territory of Missouri, I, 103. 

See Dest, 3. 

See CoNSTITUTION, 4. 

A Sheriff and his securities are not liable on his official bond, for not delivering 
over to his successor a writ of execution, which had not been levied. Governor 
of Missouri, to use of McClenahan, v. McNair & Riddick, I, 216. 

}. In an action on the case against a Sheriff for failing to execute a writ, it is suffi 
cient that the declaration shows that there was a debt payable in future. Berry 
& Smith v. Buckhartt, I, 296. 

7. See DEMAND, 2. 

s. An action for money had and received, can be maintained against a Sheriff, for 
money collected by his deputies, or suit may be brought on his bond. Evans 
v. Hays, I, 498. 

9%. See EVIDENCE, 54. 

10. A Sheriff cannot recover expenses incurred in executing a sentence of death 
Ford v. Circuit Court of Howard county, IU, 218. 

SHERIFFS’ RETURN. 

1. To constitute a good service, the declaration or petition, as well as the writ 
should be read by the Sheriff to the defendant. Hichman v. Barnes, I, 110. 

2. A description precise as to quantity, and as particular as to location and boun 


dary as deeds generally are, is sufficient in the Sheriff’s return of property upon 


which he had levied an attachment. Hays v. Bouthalier, I, 246. 

3. A writ served by a deputy Sheriff, in his own name, is bad. Harryman et al 
v. The State, I, 358. 

1. It is fair to infer every thing against a Sheriff’s return, which its departure fron 
the statute will warrant. Blanton v. Jamison, IIT, 39. 

5. After a motion to set aside a judgment by default, it is too late to move for 
leave to amend the Sheriff ’s return to the writ. Maulsby v. Farr, III, 308. 


SHERIFFS’ SALES. 

1. Where a party relies upon a Sheriff’s sale, he must alledge and show a judg 
ment as well as execution, except in the case of a Sheriff himself. Morrison v. 
Dent, I, 176. 

2, A sale made by a Sheriff, of a chattel, conveys a good title to the purchaser, un- 
less there was fraud, and the purchaser participates in it; and although the pro- 
perty is not present at the time of sale, a good title is acquired—the Sheriff be- 
ing liable in damages if he act improperly. Kean v. Newell, I, 542. 
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SHERIFFS’ SALES—Continued. 

3. Declarations made by a Sheriff, previous to the day of sale of property taken 
in execution, that the sale would be fraudulent on account of a mortgage which 
one W. held on the property, are inadmissible to defeat the title of a bona fide 
purchaser of the property at the Sheriff’s sale. No declarations made by aven- 
dor, except those made at the time of the sale, are admissible to defeat the title 
of an innocent purchaser. Kean v. Newell, 11, 10. 

4. See Execution, 16. 


SLANDER. 

1. In an action of slander, where the words charged are, that defendant said * A 
took or stole a sufficient quantity of corn to feed two horses, out of my crib—he 
is a thief,’ is satisfied by proof that defendant said A. had come to the house of, 
and took his corn out of his crib, and fed his horses of nights, and would not 
open his bells until defendant had gone to bed—being words of sufficient import, 
Estes v. Antrobus, I, 140. 


2. When words are actionable in themselves, malice is always implied. J bid. 


3. Evidence that the words were spoken by others, and that the charge was a cur- 
rent report, cannot, under the general issue, be admitted, even in mitigation of 
damages. Anthony v. Stephens, I, 181. 


5 


Tn an action of slander, for calling the plaintiff “a murderer,” proof of plain- 
tiff’s general character may be given in evidence, in mitigation of damages ut 
der the plea of “ not guilty.” Lid. 
Evidence that a person told witness, that another had told him the plaintiff was 
guilty of murder, is not admissible. Ibid. 
In an action on the case for words spoken, they should be laid in the declaratior 
as they were uttered. Watsonv. Musick, II, 27. 
The evidence must prove such of the words as will suffice to sustain the decla 
ration—it will not do to prove equivalent expressions. Ibid. 

8. See VARIANCE, 9. 

9. In an action for slander, it is sufficient to prove the substance of the words 
laid, but the sense and the manner of speaking them must be the same as avert- 
ed. Cooper v. Marlow, LI, 134. 

It is no variance to prove more words than are laid, provided the context of 
the words proved, agree in sense with the words alledged. bid. 

11. Where the plaintiff sued as aninfaut by her next friend, for a charge of adul- 
tery, it was held that if she was an unmarried woman she was incapable of com- 
mitting adultery, and that if she was married, her husband should have joined 
her in the action. Adams v. Hannon, III, 160. 

12. The words charged in the declaration were, “ I stroked her.,?? without any in- 
uendo as to the signification of the word “stroked.” Held, that the declaration 


set out no cause of action: for whatever obscene meaning the word “ stroked” 


may convey in particular sections of the country, or in particular companies, it 


is certain that as it is generally understood by the well educated part of society, 
it has no bad meaning. J bid. 

13. ‘The witness was asked what was the character of the plaintiff for chastity 
among the majority of her neighbors with whom he had conversed. It was 
held that this evidence was very properly rejected. Ibid. 

'4. Proof of words spoken in the third person, will not support a charge for words 
spoken in the second person, and so vice versa. Williams v. Harrison, III, 29. 
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SLANDER—Continued. 
15. The plaintiff may prove the repetition of the slanderous words after the com- 


mencement of suit, in aggravation of damages. Ibid. 


taken 
vhich SLAVES. 
l fide 1. See FRAvuD, 1. 


iven- 


: . See Trespass, 1. 
: title 


3. See EVIDENCE, 10. 
See Bix oF Sate, 1. 
A master cannot institute suit against his slave. Catiche etal. v. St. Louis 
Circuit Court, I, 434. 


“2 eo ate ‘ — : 
6, Title to a slave may be acquired by prescription, when the possession commen- 

— ces in good faith. Little’s adm’r. v. Chauvin, I, 447. 

se 7. Where a slave is killed, the private injury to the owner is not merged in the 

not public offence. Nash v. Primm, I, 125. Also, Mann v. Trabue, I, 508. 

aie . Where A. covenants to pay a specific sum for a slave, or return her on or be- 


fore a given period, although the slave may die before that period, yet he is liable 
on his covenant, if it be found that her death was caused by cruel and unusual 
treatment of A. Ibid. 

9, In an action on this covenant, the defendant will not be permitted to read in ev- 
idence the record of the trial and acquittal of defendant, for a felonious killing 
of said slave. Ibid. 

10. Adverse possession of slaves of an intestate, when there was no person capa- 


ble of suing, does not give title, although of many years length. McDonald 


adm/’r. v. Walton, I, 521. 


11. See DEscENTS AND DistrIBUTIONS, 3—4. 

12. See Dower, 10. 

13. See SraTuTE oF Fravps, 7. 

14. In Louisiana, under the French Government, Indians could not lawfully be 
reduced to slavery. Marguerite v. Chouteau, III, 375. 


SPANISH GRANTS. 

1. On the 28th October, 1799, a concession and order of survey were granted by 

the Lt. Gov. of Upper Louisiana, to one B., for a lot of ground in St. Louis, (of 
which the lot in question formed a part,) for the purpose of quarrying stone. 
No survey was ever made. The only proof of possession was, that B. had quar- 
ried stone on a particular part of the lot, prior to 20th December, 1803. Held 
not to be a sufficient possession under the act of Congress of 13th June, 1812, 
confirming town and village lots to the persons in possession, prior to 20th De- 
cember, 1803. Clark v. Braseau, I, 208. 

2. By the act of Congress of the 13th June, 1812, the claims to town and viilage 
lots were confirmed, but it was left to the Courts of the country to decide be- 
tween conflicting claims; and confirmations made by the recorder of the lots 
mentioned make the title no better. Vasseur v. Benton, I, 212. 

. See CovENANT, 14. 

A certified copy of a confirmation, made under the act of Congress of 2d Au- 
gust, 1813, by the Recorder of Land Titles, but which was not complete until! 
confirmed by act of Congress, is admissible evidence. George v. Murphy, I,. 
358, 





xe INDEX. 
SPANISH GRANTS—Continued. 

5. Having made two grants of land in 1769 on the same day, one of which was’ 
afterwards confirmed by the United States, is not sufficient evidence that the 
erantor was at the time an officer of the French or Spanish government, invest- 
ed with power to grant lands. Hill & Thomas v. Wright, III, 175. 

A grant existing on the land book called livre terrien will not be considered as 
existing by matter of record, without evidence that the livre terrien is of itself a 
record. Ibid. 

Betore the change of government, no one was authorized to be owner of any 
land in this State, without the grant or permission of the proper officer. La 
Joye v. Primm, IIT, 368. 

The object of the act of Congress of 1812, confirming lots, &c., was to confirm 
to the inhabitants of the towns and villages therein enumerated, the lots occu- 
pied or possessed by them prior to Dec., 1803. Ibid. 

CIFIC PERFORMANCE. 


we CHANCERY, 6—7—32—33. 


TUTES. 


imposing a penalty fora newly created offence, or for a breach of 
duty, and defining a particular remedy, must be strictly pursued. Ri dick & 
Me Nair v. Gov. of Territory of Mo, I, 103. 
What is clearly implied by a statute, is as much a part of the statute as if ex- 
pressed in words. Coonce v. Munday, IIT, 261. 
Statutes must be understood and interpreted with reference to their context and 


subject matter. Ruggles v. Washington co., IIT, 348. 


TUTE OF FRAUDS. 


. Wherea bill of sale was executed by A. to B., and A. was permitted to remau 


in possession of the slaves scld, and A. dying in possession—held, that a sale 
. by executors of A. for valuable consideration, and without notice, is 
t the firsi sale. Rocheblave v. Potter, I, 399. 

of frauds, should expressly aver, that the contract con- 
1s not in writing—and should contain an answer to dll the 

other facts not expressly denied by it. Bean et al. v. Valle, et al., I, 103. 
When B. endorses a receiver’s receipt “transferred” and signs the same and 
delivers it to K. with verbal instructions to deliver said receipt to a third per- 
son, upon the payment of a certain sum of money—it is not necessary for K. to 
do any act in writing ; there is no act in writing left for him to do. The pay- 
ment of the money and delivery of the certificate, constitute a valid agreement 

T bid. 

Payment of the purchase money, is not such a part performance of a contract 
for the sale of lands, as to take it out of the statute of frauds; nor is a mere 
taking possession of the lands, without the consent of the vendor, and without a 
declaration of the intention with which possession was given, such part perform- 
ance. I bid. 

Under the statute of frauds and perjuries, it is not necessary that the considera- 
tion of the agreement be in writing. J bid. 

}. The fact of continuing in possession of slaves after the sale, does per se consti- 
tute the sale fraudulent and void as to creditors. Foster v. Wallace, II, 189. 
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STATUTE OF FRAUDS—Continued. 

7. A. contracted to hire a negro to B. for one year. The contract was not re- 
duced to writing. The negro was delivered at the time agreed on, and the year’s 
services performed. This contract was held not to be within the Ist section of 
the act defining the effects of contracts and promises. It was further held, that 
proof of an acknowledgment of an unwritten contract within the year would 
not take it out of the statute. Blanton v. Knox, III, 241. 


STRAYS. 
\ party who wishes to detain property as an estray, must show an exact compli- 
uice With the law on the subject of taking up estrays, both on his own part and 
on that of the Justice before whom the appraisement is made. Harryman v. 
Titus, II, 214. 


ST. LOUIS. 
The act of 9th Dec., 1822, incorporating the city of St. Louis, is not a public 
t. Loper v. Mayor, &c. of St. Louis, I, 486. 

‘The corporation of St. Louis has the power, by its charter, of imposing a fine 
upon persons keeping tippling houses and retailing wines, &c., without having 
first obtained license from the corporation. City of St. Louis v. Smith, II, 92. 

I'he proviso to the 9th section of the act to incorporate the inhabitants of the 
town of St. Louis, which declares “ that no person shall be eligible to the office 
Mayor who may at the time of his election, hold any office of honor, trust o1 
olit under the United States,” is not repealed by the act supplementary to the 
resaid act. The State v. Merry, III, 198. 


TENANTS IN COMMON. 
renants in common cannot join in ejectment. Dube’s Heirs v. Smith’s Heirs, I. 
221. Also, Wathen et al. x. English, 1, 534. 
TENDER. 
1. Wherea bond or note has been lost or mislaid, the obligor or maker cannot be 
relieved from the interest for the time it was so lost, unless he has made a tender 
of the money. Rector v. Mark, I, 206. 

Where the defendant pleaded a tender to an action on a bond for one hundred 
dollars, to be discharged in horses ona certain day, it was held that the tende1 
should have been made at the house of the obligee, unless he had repaired to the 
house of the obligor on the day the debt became due, in which case a tender at 


the house of the obligor would have been good. Dameron v. Belt, LI, 153. 


fERRITORIAL LEGISLATURE. 
1. The Legislature of the Territory of Missouri had power to create corporations. 
Riddick et al. v. Amelin et al., 1,8. And Douglass v. Bank of Missouri, I, 20. 
2. The act of the Territorial Legislature, approved January 31st, 1817, incorpora- 
ting the Bank of Missouri, is a public law, although not signed by the President 
of the Legislative Council. J bid. 


3. The Territorial Legislature of this State, when it was a territory, had no powel1 


to pass retrospective laws, impairing the obligation of contracts. Ruggles v. 
Washington co., III, 346. 
LOWN LOTS. 
See SpaNIsH GRANTS, 1—2, 
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TRESPASS. 
1, Anaction of trespass may be maintained for killing a slave ; the private injury 

is not merged in the public offence. Nash v. Primm, I, 125. 

2. See REPLEVIN, 1. 
3. Where A. permits B. to live on his land, to take care of it, a trespass commit- 
ted on the land by C. is against the rights of A., and he can sustain an action of 
trespass for the injury. Russell v. Thorn et al., I, 275. 

4. Where possession is proved, the jury is to determine whether the acts of the 

defendant amounted to atrespass. Perry v. Block et al., I, 342. 
> PLEADING, 39—40. 
action of trespass may be sustained for cutting trees, Xc., although the 
e authorizes damages in an action of debt. Montague v. Papin, I, 544. 
An action of trespass will lie before a Justice of the Peace, for trespass com- 
1 on lands; but the plaintiff in such action can recover single damages 
Treble damages are recoverable only in an action of debt. Papin r. 
Ruelle, II, 26. 
"ROVER. 

1. Trover does not lie for money, being the amount of a prize ticket drawn in a 
lottery, unless the money has been set apart in kind, so that the right could spe- 
cifically attach. Petit v. Bouju, I, 46. 

» } 


2. Where goods, claimed by the plaintiffs, come into the hands of the defendant, 


and it is agreed between the parties, that defendant should keep them, and | 


plaintiffs should prove them to be their property, then defendant should pay fe 
| y> : 


+ 


them at the current price, trover will lie for the goods. 

Limirations, 8. 

\. was in possession of a tract of land belonging to B. and raised a crop oi 
corn onit. After the corn had arrived at maturity, but while it was standing 
on the ground, B. gave to A. the corn, and delivered possession of the standing 
corn so given to A. by delivering him possession of the land on which it grew. 
Afterwards, while the corn was standing on the land as aforesaid, 8. entered up- 
on the land and pulled and carried away, against the will and consent of A., ten 
barrels of said corn, and converted the same to his own use. An action of tro- 

ver Was maintained against B. for the recovery of the corn. Davis v. Barnes, 

If, 101. 

The act of levying on and selling stills, set up in furnaces for making whisky, 
which are not fixtures, will amount to a conversion on the part of an officer. 

Burk v. Baxter, III, 149. 

Sce New Trial, 7. 

See Costs, 13. 

Trover will lie against a carrier for an actual conversion, but not for a mere neg- 
lect or omission to deliver. Johnson v. Strader et al., III, 254. 

If a defendant in trover come lawfully in possession of goods, and afterwards 
converts them to his own use, no demand is necessary. Himes v. McKinney; 
IIT, 270. 

By means not appearing, an individual becomes the holder of a note payable 
in plank; an agent of the holder receives the plank in payment of the note from 
the maker, and while in the agent’s possession, the plank is taken by another: 
in an action of trover by the holder, to recover the value of the plank, the 
Court correctly instructed the jury that they had nothing to do with the ques- 
tion, whether the legal title of the note was in the plaintiff? and if the maker 











jury 


mit- 
on of 


t the 


1 the 


com- 
nages 
in v. 


nina 


d spe- 


ndant, 
and | 


yay it 


srop oi 
anding 
andi g 
| grew. 
red up- 
A., ten 
of tro- 
Barnes; 


vhisky; 


officer. 


>re neg- 


erwaris 
Kinney; 


payable 
ote from 
another: 
ank, the 
he ques- 
e maker 





INDEX. XC ii 


TROVER— Continued. 
of the note in good faith paid the plank to the holder and received his note, the 
right to the plank was vested in the holder. bid. 
11. See Pusiic LANDs, 3. 


rRUSTS. 
|. Where trusts are created by statute, an obligation to pay the trustees a greate: 
sum than they are by law authorized to demand or receeive, is void. Riddick, 
et al. v. Amelin, etal., I, 8. 
2. A Trustee should pursue his power strictly, otherwise his acts will not be held 
valid. Baldridge, et al. v. Walton, 1, 369. 


USE AND OCCUPATION. 


1. An Administrator can recover in assumpsit, for the use and occupation, of the 
house of his intestate, after his death. Rector, Adm’r. of Little v. Rankin, J, 
263. 

'SURY. 

Ina plea of usury it is insuflicient to state that the party usuriously took such a 
percent. premium. The facts should be so pleaded as to enable the Court clear- 

ly to see the usurious nature of the transaction. Mullanphy v. Phillipson, | 

133. 


VARIANCE. 


1. On demurrer for variance, it must appear upon the record that oyer has beeu 
craved. Sumners v. Tice, I, 248. 

’, Where the declaration alledges, that a judgment was recovered for $175 debt 

$11 damages, and $19 43 1-2 costs, and the record offered in evidence shows 1 

specific sum for costs, it is a fatal variance, Ferguson v. Frisel, et al., I, 313. 

3. In an action of debt, ona recognizance of bail, where judgment was had against 
the principal for $1731 86 debt, and $53 07 for damages, as well by reason of 
the detention of said debt, as for his costs and charges, &c., execution was issued 
lor $1731 86 debt, and $41 12 for his damages, by reason of the detention of said 
debt, together with his costs and charges, by, &c., expended—upon demurre! 
this variance is deemed immaterial. Easton v. Collier & Robbins, I, 330. 

1, A variance between the writ and declaration, and the verdict and judgment, is 
the christian name of the defendant, is fatal and avoids the judgment. Sweaze: 
et al. v. Nettles, II, 7. 

. It isno variance from the judgment, for the clerk to blend in the execution, the 
interest, damages, and costs. McNair, et al. v. Lane, II, 48. 


. Debt on judgment. The declaration set forth a judgment for $420 52, anc 
also for the further sum of $17 61 for costs. The record was a judgment fo: 
$420 52, “and also for his costs by him in this suit in this behalf expended.” 
Held, that there was no variance, as it appeared from the record that the costs 
had been taxed and certified by the Clerk of the Court in which the judgment 
was rendered. Warder v. Evans, IT, 166. 

7. In an action of debt on a judgment, the plaintiff introduced in his declaration 
the name of the Judge before whom the declaration was rendered, but the judg- 
ment offered in evidence did not contain the name of the Judge before whom it 
was rendered ; held not to be a material variance. Hutchison v. Patrick, III, 48 

8. Where the warrant set forth in the declaration, charged that the defendant had 

complained on oath, that two guns had been stolen from his “premises,” and the 
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Y ARIANCE—Continued. 
warrant offered in evidence stated that two guns had been stolen from his “pos- 
session,” the variation was held not to be material. Miller v. Brown, III, 94. 

», Where in an action of slander, the defendant pleaded in justification, the tran- 
script of proceedings before a Justice of the Peace, dated Ist day of December, 
1828, and offered in evidence, a transcript dated the 8th day of March, 1828, the 
Court held that the variance was not material, as the date was not alledged as 
being descriptive of the transcript. Martin v. Miller, III, 99. 

10. The declaration a!ledged that the plaintiff recovered his debt, $1,000, and his 
damages, $32 19, and his costs, and averred that his costs amounted to $13 90 
and concluded with a prout patet per recordum. The plea was nul tiel record. 
A record was offered in evidence showing the amount of the debt and damages 
without showing the amount of the costs. Below the certificate of the Clerk 
and the seal of the Court, was a taxation of costs amounting to the sum averre: 
in the declaration. The record was rejected on the ground of variance. Th 
same record, when offered in evidence for the recovery of the debt and damages 
without costs, was also rejected. Wash v. Foster, IIT, 147. 

11. Where a fact is simply alledged, without vouching any instrument, and an ir 
strument is used as mere evidence, a variance will not be material, if the sul 
stance is proved. Bell & Craig v. Scott, III, 152. 

12. See PETITION AND Summons, 6—7. 

13. In an action on a foreign judgment if it appears from the record that the judg 
ment has been satisfied, it will be a variance from the declaration. Blair. 
Caldwell, III, 249. 


ENUE. 
The venue laid in the margin, or inthe commencement of the declaration, draw 
to itself the trial of all transitory matters alledged in the subsequent pleading: 
Benton v. Brown & Priest, I, 277. 

2. Where the venue was changed to another Circuit, and the papers were sent bach 
io the Circuit in which the cause originated, and there again docketed, and tl 


iefendants then plead in bar, it was held that the irregularity was waived by 
pleading in bar. Cupples & Jones v. Hood & Oliver, I, 351. . 


VERDICT. 
See JuRIES, 2. 
A verdict must find all the matters in issue. Fenwick v. Logan, I, 283. Also 
Easton v. Collier et al., I, 299. 
A verdict rendered for a party “by order of the Court,” is not sufficient to au 
thorize a judgment thereon. Perry et al. rv. Beard, 454 
4. See Justices’ Courts, 26. 
VYARRANTY. 
it is not a good assignment of a breach of warranty that the land belonged to the 
U. S. at the time the warranty was made. Campbell & Moore v. Russell, IIT, 397 
WASTE. See ApmMINisTRATION, 30. 
WILLS AND TESTAMENTS. 
1. A Court of Equity will not interfere, to set aside a will, on the ground of fraud is 
making it. The party is left tohisremedy atlaw. Lynev. Guardian et al., I, 290. 
>. Devisees and legatees are incompetent to proveawill. Trotters v, Wincheste: 
ot al., 292. 
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WILLS AND TESTAMENTS— Continued. 

3. A testator dying, and leaving a widow, of whom no mention is made in the will, 
is held to have died intestate as to the widow. Stokes v. O'Fallon, ex’r. of 
Stokes, IT, 29. 

1. See PARTITION, 3—4. 


», Proceedings under the statute of wills, to contest the validity of a will admitted 
to probate, by the Court of Probate, must be at law, and not in equity. Swain 
v. Gilbert et al., IIL, 245. 

6, The 6th section of the act of 1825, concerning Courts, gives to the Courts ot 
Probate exclusive original jurisdiction in all cases relative to the probate of last 
wills and testaments, the granting of letters testamentary and of administration, 
and the repealing of the same. Graham et al. v. O'Fallon, ex’r., ILI, 354. 

i. The act of 1827, in amendment of the act of 1825, concerning Courts, transfers 
to the County Courts all the jurisdiction which the act of 1825 had given to the 
Probate Courts, and which the act concerning wills and testaments does not seem 
intended to restrain. Ibid. 

3. One witness toa will lost or destroyed, is enough to establish the due execution 
of the will, if he prove that he saw the other witness subscribe it in the testa- 
tor’s presence. Ibid. 

». A will being lost or destroyed, probate may be granted upon a copy; also, whese 
there is no copy, the contents of the will may be proven and the will established 
by the subscribing witnesses, or others who have read it. Ibid. 

10. If the testator declare by his last will and testament, that one of his children 
shall take no part of his estate, this is a good provision under the statue for such 
child, and the testator shall not be deemed to have died intestate as to such child. 
Block et al. v. Block et al., LIT, 407. 


WITNESSES. 

1. Where a subscribing witness to a deed resides in another State, proof of his hand 
writing is sufficient. Little’s adin’r. v. Chauvin, 447. 

2. Subscribing witnesses to a deed must be produced, or their absence accounted 
for; it is not sufficient that the deed was acknowledged. Smith v. Mounts, I, 479. 

3. It is discretionary with the Circuit Court whether witnesses shall be separated 
during trial, so as not to hear each other’s testimony, or not, and the Supreme 
Court will not interfere with the exercise of such discretion, unless it was un- 
soundly exercised. ‘Kitig v. The State, A,,3)4. 

4. The competency of a witness may be restored, by executing to him a release 
from legal liability: .. Evans v. Hays, I, 79. 

3. See CRIMINAL Practice, JO—11—12. 


WRITS. 


|. See SHERIFF, 1—6. 


2. To constitute a good service, the declaration or petition should, as well as the 
writ, be read by the Sheriff to the defendant. Hickman v. Barnes, I, 110. 

3. All process must run in the name of the State, otherwise the proceedings will 
be set aside. Charless v. Maney, I, 382. 

4, Where a writ is made returnable to no term known to the law of the land, but 
to some other day not the commencement of a term, appearance and pleading 
"ill not cure the defect in the writ. Holliday v. Cooper, IIT, 203. 
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WRITS OF ERROR. 

1. A writ of error lies from the final decision of the Circuit Court on petition for 
dower. Collier v. Wheldon & wife, I, 5. 
writ of error which was issued on the 2d October, returnable to a term come 
mencing on the 22d of same month, was held to have been ivsued within twen- 
ty days next preceding the term, and therefore dismissed. Taylor v. McKnight, 
I, 84. 

. An order of the Circuit Court striking a cause from the docket, is not such a 
decision as will authorize a writ of error. The party has his remedy by man- 
damus. Astor v. Chambers, I, 135 

See CRIMINAL Practice, I. 
A writ of error lies notwithstanding the judgment is for a less sum than one 


hundred dollars. Blunt v. Shepherd, I, 156. 
See Practice, 18—42. 
A person not a party to the suit in the Court below, cannot bring a writ of er- 


ror. Thompson’s Adm’r. v. Northcott, I, 160. 

. To support a writ of error, the record must show the foundation upon which 
the Court decided; and unless the pleadings show this, it must appear by the 
bill of exceptions. Davis v. Hays, I, 192. 

An order, striking a cause from the docket, is not such a judgment or decision, 
from which an appeal or writ or error will lie. Miller & Irvine v. Richardson, 
i, 221. 

10. An executor cannot prosecute a writ of error on a judgment obtained in the 
life time of the testator, unless the death of the latter be suggested of record. 
Childers v. Goza, I, 278. 

11. A writ of error will not lie from the Supreme toa County Court. Thompson, 
Adm’r. v. Smith & Houts, I, 285. 

{2. Where a cause is submitted to the Court, without a jury, and the defendant 
prays the opinion of the Court, whether the evidence does not raise a presump- 
tion that the note sued on had been paid and the Court gave that opinion, and 
tound for defendant—held, that a writ of error would not lie, as no exception 
was taken to the admission of the evidence, but to the weight of it. Cage, et 
al. v. Ellis, Adm’r. of Walters, I, 316. 

13. In eases originating before Justices of the Peace, appeals cannot be taken to 
the Supreme Court, but a writ of error lies. Clinton, v. Dugal, I, 547. 

i4. A writ of error lies on a judgment of non-suit, where the Court refuses to set 
aside the non-suit. English v. Mullanphy, I, 560. 

15. A writ of error will not lie from the Supreme to a County Court. Town »v. 
The Clerk of the Supreme Court, IT, 25. 

6. An arrest of a judgment is a final decision, and a writ of error will lie thereon. 
The State v. Foster, I, 170. 

17. A writ of error lies in a capital case, but the prisoner will not be entitled to a 
bill of exceptions. Mitchell v. The State, III, 201. 

ix. A writ of error will not lie from the Circuit Court to the County Court. Mat- 
son, adin’r., v. Dickerson, guardian, II, 239. 

WRITS OF INQUIRY. 

\ writ of inquiry, under the statute, awarded after demurrer overruled, is we)l exe- 

cuted at the same term at which it was awarded. Sumners etal. v. Tice, I, 248. 
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